INDEX. 


ACTION. 


}. Actions ex-contracti or ex-delicto ; what form sirficient in either case. 
Under our system of pleading and practice, a complaint in the 
form given in the Revised Code against a common carrier, is suffi- 
cient to authorize a recovery, whether the cause of action be ez- 
contracfa or ex-delicto.— Southern Express Co. v. Crook 469 

2. Complaint; when suficient.—In an action on a dependant covenant 
or agreement, a complaint which follows the form given in the Re- 
vised Code for such action is sufficient.— Toole ». Urquhart. ...... 646 

8. Complaint ; form of, as prescribed by Code, when sufficient.—In an 
action by the indorsee of a bill of exchange against the indorser, a 
complaint that substantially conforms to the form of a complaint, 
in such a case, must be held to be a good complaint, whether the 
bill be or be not payable at a particular place.—Batile v. Weems... 

4. Discontinuance; what not equivalent to.—The death of one of sev- 
eral defendants served with process, in action of debt on a bond 
or note executed by several persons, and the abatement of the suit 
as to such deceased defendant, does not discontinue the whole ac- 
tion.— Garrett et al. v. Lynch... 

5 Death of defendant; how suit may proceed after.—In ec 
death of one of the defendants who has been served with process, 
the court may proceed in the cause, at the proper term, to trial and 
judgment against the surviving defendants, without further notice 


6. Discontinuance ; what will operate as.—Where several executors or 
administrators are sued, service of summons on one is sufficient, 
and a discontinuance, without cause apparent on the record, as to 
one, will be a discontinuance of the action.— Huff, Adm’r, v. Davi- 
son, Gdn. 

7. Form of action ; when one may be adopted for distinet causes of action. 
A plaintiff may proceed in one action for damages for breaches of 
two or more attachment bonds, executed by the same obligors in 
his favor.— Gabel v. Hammerwell 

8. Joint action ; what agreement will not support, in detinue—C, and 
P, being separate and independent creditors of F., in pursuance of 
a verbal agreement to make common cause in obtaining, by suit or 
otherwise, what they could out of their debtor F., and to divide the 
recovery between them in proportion to their respective debts, sued 
F. jointly, in detinue, to recover specific property mortgaged to 


P.,— Held, that such an agreement would not support a joint action. 
(wieeeeense: Sam 


Freer v. Cowles § Powell.... 
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ACTION--ConTINUED. 


9. 


Who may sue in his own name, on contract with carrier.—One who 
has a beneficial interest in the performance of the contract, or a 
special property or interest in the subject-matter of the agreement, 
may support an action, in his own name, on the contract with a 
common carrier.—Southern Express Co. v. Caperton. ....2.....22.. 


AFFIDAVIT. 


1. Affidavit; definition of.—An affidavit is an oath in writing, sworn 


4, 


6. 


to before an officer authorized to administer it, and it may or may 
not be subscribed by the party making it.— Watts et al. v. Womack. 


. Sume; when sufficient to authorize issuance of an attachment.—Such 


affidavit, though not subscribed by the party making it, is sufficient 
to authorize the issuance of an attachment, under the act of October 
10th, 1868, and of December 28th, 1868, for the protection of labor- 


Same; when may be amended.—Such an affidavit, when otherwise 
perfect, may by leave of court be amended, by permitting the party 
who made it to subscribe his name to it in open court, after the 
return of the attachment int» court, although the judge of the court 
is not the ofticer or judge before whom it was originally sworn to, 
In such a case the signature is a matter of form, rather than of sub. 
SOD Oe Us SSS 5 55 Te aC Reese esas pets pistes aie ip iaie 

Affidavit in support of application for new trial, what notice need 
not be given in relation to.—Under ordinance No. 39 of the conven- 
tion of 1867, and the acts of the legislature, in relation to the 
granting of new trials, it is not necessary that the parties adversely 
interested should be notified of the time and place of the taking 
of the affidavits in support of the application for the grant of a new 
trial. Ex parte Norton §° Shields... 2.2... 0.022. cee eee cena ne ceeeee 
Affidavit made in Mississippi; what sufficient basis to authorize, on 
settlement in probate court.—An affidavit made in the State of Mis- 
sissippi, before an officer there, authorized to administer such oath, 
in regard to the correctness and justice of a claim against a dece- 
dent’s estate in this State, isa sufficient basis to support an amended 
affidavit in support of such claim, upon the settlement of an insol- 
vent estate in a court of probate in this State.—Fowr v. Lawson, 
NG oir ewalkon te cass saees BES Ape eara etwas desoin piecui.c Sie a ie dr stai 
Attachment and affidavit, variance between ; how can not be taken 
advantage of.—A variance between the affidavit and the attachment 
and complaint, can not be taken advantage of by demurrer to the 
complaint.—Odom v. Shackleford............. Pi ee alileoh 


AGENCY—AGENT. 


1. 


Agent; what competent witness to prove.—The agent of a company 
to whom application has been made for payment of a forged de- 
mand against the company, is a competent witness to prove his 
agency, in a prosecution for forgery against the person who at- 
tempted to collect the money.— Manaway v. State 


by 
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605 
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331 
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AMENDMENT. 


Affidavit ; when may be amended.—Affidavits under the acts of Octo- 
ber 10th, and of December 28th, 1863, for the protection of labor- 
ers, when the attachment issued thereunder is otherwise perfect 
may be by leave of the court amended, by permitting the party 
who made it to subscribe his name to it in open court after the re- 
turn of the attachment, although the judge of the court is not the 
officer or judge before whom it was originally sworn to. In sucha 
case, the signature is a matter of form, rather than of substance. 
TEER: Wi WP ONAOIO® sso fuleinreisic eS Gis os ae eb has nae eicew ba we weeees 

2. Sheriff, return of ; how may be amended.—The sheriff’s return of 
the levy of an attachment, sued out by a landlord against the crop 
of his tenants, may be amended, so as to show that the crop levied 
on was grown on the rented land.— Odom v. Shackleford.......... 

3. Complaint, amendment of ; presumption in relation to.— Where a com- 
plaint has been amended by striking out a party defendant, it will 
be presumed to have been rightfully done in the absence of proof 
to the contrary, apparent on the record.—S. C........... iveceieve eure 


ARREST, ILLEGAL. 


1. Arvest without a warrant; not forbidden by the constitution.—An 
arrest without a warrant, under the provisions of the Revised Code, 
is not illegal. It is the issue of a warrant, without oath or affirma- 
tion, which is forbidden by the constitution, and not the arrest 
without the warrant.-- Williams v. State. 0.0.00... cece ee cece eens 

2. Policeman ; authority of to arrest, co-ectensive with the county.—The 
authority of a policeman to make an arrest is not confined to the 
city or town for which he <i appointed, but it is co-extensive with 
the limits of the county.- Wor iovaieh ac'sselstorssyaieietxspesiss FOR eT 

3. Right to resist Wegal eens ; what charge as to, may be vali —-On 
atrial for an assault with intent to murder, a charge without ex- 
planation, that the prisoner had a right to resist an unlawful arrest, 
may be refused. It induces the belief that the illegality of the ar- 
rest is an excuse for the deed.—S. C...... 02.000 cee sicrstayavetwararerers 

4, Misdemeanors ; murder, voluntarily to kill one accused of, for flying. 
In misdemeanors it will be murder to kill voluntarily the party ac- 
cused for flying from the arrest, though he can not be otherwise 
overtaken, and though there be a warrant to apprehend him...... 

5. Felons; when officer can not kill to arrest.—Even a felon must not 


be killed, unless he can not be captured without such severity, of 


which the jury ought to inquire—S. C...........ccscccscecscees 
6. Duty of persons arrested illegally—When there is no reasonable 
cause to apprehend any worse treatment than a legal arrest should 
subject him to, it is the duty of a person to submit to an illegal ar- 
rest, and seek redress from the law.—-S. C............ cscs ccees 


ATTACHMENT—GARNISHMENT. 

1, Attachment ; how only can be abated.—-An attachment without affi- 
davit and bond, can only be abated on plea of the defendant, filed 
at the return term. A motion to quash should be overruled.—Free 
v. Howard, Adm’r......... PR TA ea CET sileacoatnce 


331 
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41 


41 


41 


41 
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2. Clerical misprision ; what will be held to be.—The test of a writ of 
attachment being the words, ‘‘Witness, W. P. S., clerk of said eip. 
cuit court,” when the writ is returnable to the city court, and re- 
cites that complaint on oath had been made ‘‘to me, W. P.S., clerk 
of the city court ;’ the word circuit will be considered a mere 
clerical error, cured by the judgment, if not previously objected to, 
(uere.—Whether the clerk of the circuit court may not issue an at- 
tachment returnable to the city court within his county.—S. C..., 195 

3. Altachment; when premature and roid.—An attachment issued on 
the 9th day of November against one who had agreed to deliver 
cotton tbat fall, is without authority of law and void, the obligor 
not being in default until the expiration of the fall, and the de- 
mand not being a debt.—Voore v. Dickerson. .... 0.0.00 cee eee 485, 

4, Atlachment and affidavit, variance betireen ; how can not be taken ad- 
vantage of.—A variance between the affidavit and attachment and 
the complaint, can not be taken advantage of by demurrer to the 
complaint. — Odom v. Shackleford. ..........6.065. Saye esl ele wees COL 

5. Sheriff, return of ; how may be amended.—The sheriff's return of 
the levy of an attachment, sued out by a landlord against the crop 
of his tenants, may be amended, so as to show that the crop levied 
on was grown on the rented land.—Gabel v. Hamimerwell et al..... 336 

6. Form of action ¢ when one may be adopted for distinct causes of ac- 
tion —A plaintiff may proceed in one action for damages for 
breaches of two or more attachment bonds, executed by the same 
obligors in his favor,—(Gabel v. Hammerwell et 1. ..... cece eee eee. 331 

7. Atlachment bond; what sufficient assignment of breaches of.—It isa 
sufficient assignment of breaches of an attachment bond, to aver 
that the attachment bond was sued out—Ist, vexatiously ; 2d, 
wrongfully ; and that being so vexatiously and wrongtully sued out, 
it was levied on the goods and effects of the plaintiff, whereby he 
RG RUIN 0 sing os oon 49 bie se Salem ceesaais PT ee, 

& <Afidarit; definition of.—-An affidavit is an oath in writing, sworn 
to before an officer authorized to administer it, and it may or may 
not be subscribed by the party making it. — Watts et al. v. Womack, 605 

9. Same; when sufficient to authorize issuance of an attachment.—Such 
affidavit, though not subscribed by the party making it, is sufficient 
to authorize the issuance of an attachment, under the act of October 
10th, 1868, and of December 28th, 1568, for the protection of labor- 
ers, and to enforce liens in their favor.—S. C..........---- 22.6. 605 

10. Same; when may be amended.—Such an affidavit, when otherwise 
pertect, may by leave of court be amended, by permitting the party 
who made it to subscribe his name to it in open court, after the 
return of the attachment inty court, although the judge of the court 
is not the ofticer or judge before whom it was originally sworn to. 

In such a case the signature is a matter of form, rather than of sub- 
UBT C Ss 0 og sae 'a 0 odie wei Bechstein apt Yausiarss smunmera"s wiktayOatelea%s 605 

11. Garnishee, judgment against ; what must appear to sustain.—-On ap- 
peal from a judgment against a garnishee, in order to sustain the 
judgment below, it must appear that a judgment had been ren- 
dered against the principal in the same court. But rather than 
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ATLTACHMENT--GARNISHMENT.-—Continvep. 


reverse for such a defect a certiorari would be awarded to bring up 
ihe record in the principal case.—-Curry, Garnishee, v. Woodward... 
12; Garnishee, answer of ; when part of record.—The answer of a gar- 
nishee, appended to the transcript, verified by affidavit and referred 
to in the judgment entry, is a part of the record.---§. C.......... 
13. Section 2928 of Revised Code; what statement equivalent to that re- 
quired by sitth subdivision of.—In an affidavit for attachment, a 
statement that the defendant “is endeavoring fraudulently and 
elandestinely to dispose of his effects,” is equivalent to the case 
prescribed in the 6th subdivision of section 2928 of the Revised 
USO ram- ONO ORIN CLs. 0: Sinio oe er esulerslera:id 00a slalelondidvaceieiuie-etere oouneiele ave 
14. Appearance. general ; what is not, and can not have effect of.—An 
appearance of a defendant by motion to dissolve an attachment is 
not a general appearance, and cari not have the effect of one.--- 
Moore v. Dickerson........ bi atavate, Sraravelelera ertiale eats SOP re 


ATTORNEY-AT-LAW. 


}. Revenue act of 31st December, 1862 ; what requires of lawyers.—The 
revenue act approved December 31st, 1368, requires each lawyer 
composing a firm to pay the price prescribed for lawyers for a li- 
ceuse, Which entitles him to practice his profession in any county 
of the State.—Page § Stallworth v. Jones, Judge, §......--. 2-6 


AUDITOR. 


1. Revenue law, section 120 of ; does not confer judicial power on auditor. 
Section 120 of that act does not confer upon the auditor any judi- 
cial authority. It only makes him, to the extent therein expressed, 
chiet of the revenue department to insure uniformity in the execu- 
tion of the law throughout the State.—Jones, Judge, §e., v. Page § 


UIE atone yee en aed sa eias wmialae i wee ei caleisia vases 


BAIL. 

J. Murder, indictment for; presumption in relation to prisoner on ap- 
plication for bail.—On an application for bail by a prisoner, who is 
shown to be under indictment for murder, he is presumed to be 
guilty of the charge in the highest degree, and that presumption 
must be overcome by proof.—Ex parte Vaughan...............4.- 


BANKRUPTCY. 


1. Bankruptcy ; when does not vitiate decree.—A decree against a de- 
fendant as surety of a guardian is not vitiated by a plea of bank- 
ruptey, unsupported by proof.— Ovens et al. v. Grimsley et al...... 


BILL OF EXCEPTIONS. 


1, Bill of exceptions ; when does not constitute part of the record.—A 
bill of exceptions not signed nor dated, constitutes no part of the 
record of the cause in which it purports to be taken ; nor does the 


47 
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BILL OF EXCEPTIONS—Continv_epn. 


certificate of the probate judge whose signature was required, that 
the transcript contained the bill of exceptions, cure the defect. 


Alford v. Eubank... 


eeeeee 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Complaint; 


aed steileeieieise ee 


form of, as prescribed by Code, when sufficient.—In an 


action by the indorsee of a bill of exchange against the indorser, 
a complaint that substantially conforms to the form of complaint, 
in such a case, must be held to be a good complaint, whether the 
bill be or be not payable at a particular place.— Battle v. Weems... 105 
2. Same; plea, what is good in such case.—In such a case, a plea that 
states that the bill was drawn and indorsed by the defendant for 
the accommodation of the acceptors, and without consideration, 
and was at the same time delivered to the acceptors, and that the 
plaintiff acquired the bill after maturity, and that at the maturity 
thereot the acceptors were indebted to the defendant in a sum 
larger than the amount due on the bill, is a.,good plea. 
if true, are sufficient to overcome the presumption that the plain- 


tiff is a bona fide holder for value 


Such facts, 


—and to entitle the plaintiff to a 


recovery he must show when he acquired the bill, and that he is a 
bona fide holder for value, and without notice, &e.—S. C.......... 105 
3. Sume; evidence, what error to exclude on plea of non-assumpsit with 
leave, &c.—On the trial of sucha case, on the plea of non-assumpsit, 
with leave to give in evidence any matter that may be a defense to 
action, if the court excludes evidence, which, with other evi- 


the 


dence that is admitted, tends to show that the 


defendant has a 


good defense for the reason that the plaintiff, as te him, is not a 
bona fide holder of the bill, for value, it is an error for which the 


judgment will be reversed and the cause remanded.—S. C ....... 105 
4. Indorsement, denial of execution of, or authorily to make ; 


how only 


can be taken advantage of.—Since the adoption of the Code of 1252, 
an objection to an averment in a complaint against a corporation, 
that the defendant indorsed a bill of exchange by its president, A. 
S., involving a denial of the execution of* or want of authority to 
bind by, the indorsement, can only be taken advantage of, by plea 
verified by affidavit.— Montgomery §° Eufaula R. R. 
5. Indorser before maturity, extent of liability for putting bill in circu- 
lation after dishonor ; how and by whom ascertained. —When an in- 
dorser before maturity puts a bill of exchange into cirenlation, af- 
ter its dishonor, the nature and extent of his contract is a question 
of fact, to be ascertained by the jury, from his intention as shown 
by the evidence.—S, C...... 
6. Indorser ; duty of, when indorser is liable only on second indorsement. 
If the indorser’s liability is by virtue of his second indorsement 
only, the indorsee must demand payment of the acceptor, and give 
notice of his failure to pay, within a reasonable time, to be de- 
but if the indorser 


termined by the jury according to the evidence ; 


v. Trebles. .... 255 


Smpieiorseie 255 


intended to stand in reference to the bill as an indorser whose lia- 
bility was fixed, no subsequent demand and notice is necessary. 


B.C... 


eee rere rere eee eeeeene 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Conrtinvep. 
7. Bill of exchange, residence of party to be charged ; what not sufficient 
evidence of.—The name of a place where a bill of exchange was 
signed appearing on it, is not of itself sufficient evidence of the 
residence or post-office of the party to be charged.—Sprague v. Ty- 


eoeeee 


BON... mie easeisiS aie nae Pe ainenenate sine nies sietsieiasstnva 
8. Acceptor; when not liable for damages. —T hie acceptor of a bill of 
exchange is not ordinarily liable for damages.— Manning v. Kohn.. 
9, Same; when may be considered indorser, guarantor, or acceptor, su- 
pra protest.—When a bill of exchange exhibits the signature of one 
to whom it is not directed across its face, and another name in the 
lower left hand corner where that of the drawee is usually placed, 
the latter will be deemed the drawee, and the former will be con- 
sidered the indorser, guarantor, or acceptor, supra protest, accord- 
ing to the evidence.— Walton v. Williams........-2+------ aoteeee 
10. Parol evidence; when admissible to explain relation of parties to 
bill.-In such a case, parol evidence is admissible to explain the 
relation of the parties to the bill, when sued on by the payee.— 
By assverere pists oars over Rretetereiarters te ratemienstetaveavosis bofacotens sisieiacreromtetors 
11. Non-payment, notice of ; who entitled to.—An acceptor, supra pro- 
test, is entitled to notice of non-payment by the drawee.—S. C... 
12. Promissory note made in this State in 1864 not invalid for want of 
stamp; such note could be stamped at any time up to January Ist, 
1-67.—A promissory note made in this State, in the year 1864, 
without an internal revenue stamp, there being no collection 
district established here at that time, is not invalid for want of 
such stamp, but by virtue of section nine, of the internal revenue 
act of the 13th of July, 1866, such note may have a stamp affixed 
thereto, by any one having an interest therein, at any time before 
the Ist day of January, 1867, and after being so stamped, is as 
valid and admissible in evidence as though it had been stamped at 
the time it was made. (uere—Whether without being so stamped, 
it could be used as evidence ?---McElvain v. Mudd, Adm’r........+ 
13. Promissory note for purchase-money of slaves; sufficient considera- 
tion to support, notwithstanding emancipation proclamation, when 
contract of sale was bona fide, and made between citizens of the 
rebel Slates afier the proclamation and before the suppression of the 
rebellion. —Notwithstanding the proclamation of the president of 
the United States, of the Ist day of January, 1863, known as the 
emancipation proclamation, there continued an uncertain and 
contingent interest and property in slaves, which was a sufficient 
consideration to sustain contracts, made in good faith, in the rebel 
States, and between citizens of the said States, contracting with 
each other, in relation to that species of property, between the 
date of said proclamation, and the suppression of the rebellion, or 
the end of the war—consequently, a sale of slaves, made in good 
faith, in this State, between citizens thereof, between those periods, 
is a valid sale, and a promissory note made to secure the purchase- 
money, is a valid note, supported by a sufficient consideration, 
and may be recovered upon in the courts of this State. (PETERs, 


J, dissenting. )\—S. C. .ccaceccccsccercegecgeseccoes eo het oes 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Conrivep, 


14. Confederate treasury-notes, promissory note for loan of; without 
consideration, and void.—A promissory note given in consideration 
of Confederate treasury-notes loaned, is without proper considera- 
tion, and void, notwithstanding the contract was made between 
citizens of the State, and without any illegal intent. (Peck, C. J., 
dissenting. )\—Hale v. Huston, Sims & Co..... ee eee cate 

15. Promissory note, payee of ; presumption prima facie of title in.—In 
an action by executors on a promissory note, found by them among 
the papers of their testator, and not payable to him, but to a third 
person, in which the defendants file a sworn plea that the said note 
was given and payable to said third person, and never endorsed 
or assigned to plaintiffs’ testator, and that the plaintiffs had no 
interest or title in said note, and where the evidence is contradic- 
tory—that on the part of the plaintiffs tending to show that the 
said note had been transferred by the payee, and that on the part 
of the defendants, that there had been no such transfer, but that 
the note was still the property of the payee—it is an error, for 
which the judgment will be reversed and cause remanded, to refuse 
to give a charge, in writing, asked by the defendants, that the note 
being payable to a third person, the law presumes him to be the 
owner until {the evidence shows that his title to the note has ter- 
minated.— Tur Lee 1 URE Tae 7d 2) ch ee ee 

16. Record ; what not part of.--In a judgment by default, the note 
which was the cause of action is not a part of the record on ap- 

eal.—IRhodes v. Walker, Adm’r.... ccc. cece ccc cee eee eee ‘ 

17. Promissory note; what sainitetin. although accepted by a third 
person.—An insirument which is in the torm of a note, but which, 
in addition, is addressed to a third person, who accepts it, is a 
promissory note, and may be so declared on,---Brazelton et al v. 
McMurry......... cape eeke hans So PT iy eR eee 

1s. Surety on promissory note; what rele vases. —The extension of the 
time for the payment of a promissory note, by agreement between 
the payee and the principal maker of the note, without the consent 
or ratification of the surety, discharges the surety. The actual 
payment of 3120 extra interest, as a consideration for such agree- 
ment, is sufficient.---Coxr v. Mobile § Girard R. R. Co. ..-.-.-2---- 


BONDS. 


1. Bond; failure to file, does not ipso facto vacate office.--The failure 
of an officer to file his bond within the time prescribed by law, 
does not ipso facto vacate his office. —State er rel, v. Falconer..... 
Act approved October 3th, 186%; what waived.——The act of the legis- 
lature, approved October 8, 1868, extending the time within which 


tax collectors should file their official bonds, was a waiver of the 
right of the State to claim a forfeiture of office against those who 
had xot at that time given bond.—wS. C...... EE SOON eT , 
3. Attachment bond; what sufficient assignment of breaches of.—It isa 
sufficient assignment of breaches of an attachment bond, to aver 
that the attachment was ‘sued out—first, vexatiously ; second, 


159 


. 23 
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BONDS—ContTINveED. 
wrongfully ; and that being so vexatiously and wrongfully sued out, 
it was levied on the goods and effects of the plaintiff, whereby he 
was injured.—Gabel a. Hammerwell.............4% sfeisiarciniaiee siento ane 


CERTIORARI. 


Adjournment of court, record of proceelings after; what can not be 
be brought lo supreme court on certiorari.---The record of proceed- 
ings, in the court below, after its final adjournment, and after 
appeal to the supreme court, except an amendment of the record 
of the entry of the judgment aune pro tunc, or of some of the pro- 
ceedings antecedent thereto, can not be brought up to this court, 
upon the return of a certiorari sent down to the court below, 
upon a sugvestion in this court of a diminution of the record. 
Montevallo Coal Mining Co. v. Reynolds ....0. 0.008. elareisttietnaees 252 
2. Certiorari; when proper remedy.---Certiorari is a proper remedy to 
remove, for revision, a cause from the probate to the appellate 
court, where the order, decree, or proceeding, complained of, is 
claimed to be void.---Ex parte Boynton. ......5.. Sravotatterate secs SO] 
3. Same; what should be done in primary couri before ails vinte 
motion to set aside the void action ought, however, to be first made 
Eprtaie WTamany: CONTE RBG, (otc diss seein oisiaieeis's ns) aeceiwetiaier wcace AON 
4, Same; when resort may be had directly to supreme court.---If such 
action occurs in a court from which an appeal may be taken to this 
court, or before a judge or court equal in authority and jurisdic- 
tion to any other inferior judicial tribunal, resort may be had 
directly to this court for the exercise of its powers of general su- 
perintendence and control of inferior jurisdiction.---(PEck, C. J., 
dissenting.)---S. Cc... Raine orth eriiea sities ghee antec ete. ene ar atats 261 
5. Same; when lies.---AS no appeal is provided by law from the action 
of the probate court, overruling a motion to make the assignee in 
bankruptcy of a removed executor a party to the final settlement 
of his accounts, and to render a decree in favor of the assignee for 
the amount due the bankrupt by the estate, a writ of certiorari and 
mandamus is the remedy to revise such action.---dppling, Judge, 
MG, UW. AAO, PORNO Sass sora cee Setnaee so Bae wee le eibieatslee econ oem 
6. Same, effect of ; what judgment must be given on.---Certiorari, unless 
the statute otherwise directs, brings up the record of the pro- 
ceedings in the court below, and the appellate court must give 
judgment on this record. It must affirm or quash the judgment of 
the inferior tribunal. It cannot reverse the judgment and remand 
the cause for a new trial.---Fore v. Fore..ccccsccccccccccccecccees 478 
7. Same; when will be issued in garnishment suit.---On appeal from a 
judgment against a garnishee, in order to sustain the judgment 
below, it must appear that a judgment had been rendered against 
the principal in the same court, But rather than reverse for such 
a detect, a certivrari would be awarded to bring up tbe record in 
the principal case.---Curry, Garnishee, v. Woodward.........+.+++ 305 
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CHARGE OF COURT. 





1. Charge to jury; what should be given, on trial of defendant, where the 
evidence is chiefly circumsiantial.---On the trial of an indictment for 
grand larceny, where the testimony against the accused is chiefly 
circumstantial, a charge asked by the prisoner, “that innocence 
should be presumed, until the case proved against the prisoner, in 
all its material circumstances, is beyond any reasonable doubt ; and 
that the evidence oughi to be strong and cogent, to find the de- 
fendant guilty as charged,” is proper, and should be given,--- Moor- 
er v. State...... Sb ibis a veleie aie wipiseis sls. sieiniple 4.919'5/6 aie Aietete'y e/eloaie 

2. Charge to jury; what is improper in such a case.---A chatae’ in 
such a case as this, that “if the jury believe the evidence, they must 
find the defendant guilty ;’ is improper; such a charge should 
never be given, except in plain and palpable cases, where there is 
no room lett for doubt.---Carter v. State..... Sis Wie siss wine ee; es 

3. Charge to jury; what improper, when evidence is prima facie only. 
On the trial of an indictment for burglary, a charge by the court, 
“that if the jury believe the evidence they must find the defendant 
guilty,” isimproper, when the only evidence of guilt is prima facie, 
and founded wholly on the fact of the possession, by the accused, 
of the stolen goods.---Crawford rv, Slale. ........00.0 eee Sine Wists 

4. Proper practice in such case.---The fairer practice in such cases is 
for the court to charge the law and leave the tacts soni to the 
Sg i Ee er ee a Pe eee: Asks cutee nen 

5. Charge of court; what erroneous, as to amount of recovery for hire 
of slave.---Where there was evidence before the court that the slave 
was not worth, in good money, the sum agreed to be paid in the 
note, a charge to the jury that the plaintiff was entitled to recover 
the amount of the note and interest, is erroneous.---Buford v. 
CRAY kehbs TER as sada AAS bh SEAR EER ONS He OB ROD sie 

6. Chargeto jury; what erroneous.---On the trial of such a case a charge 
of the court to the jury, that if they believe the evidence, the plain- 
tiff is entitled to recover, is erroneous, when the evidence tends to 
show that the bill was drawn and indorsed without consideration, 
and that the plaintiff acquired it after dishonor.---Baltle v. Weems. 

7. Same; when only such charge shall be given.---Such a charge should 
never be given, except in a very clear case---a case free from all 
doubt---inasmuch as it may encroach upon the province of the 
NT eek Sesh osesaniens Se eae Behmisaie Swiee ae : 

8. Charge to jury; what erroneous on trial for rape.---A charge to the 
jury, that ‘‘if the testimony of the prosecutrix, as to the guilt of the 
prisoner, is sufficiently clear and explicit to convince your minds, 
beyond a reasonable doubt, of the prisoner's guilt, then you would 
be authorized to convict upon her testimony alone ; but if you have 
any doubts of the prisoner's guilt, upon her evidence, then you must 


inquire whether her evidence has any support,” in such a case as 
this, where such support can come only from the testimony of wit- 
ness, who is impeached, and who knows nothing of the commis- 
sion of the offense, except from hearsay, is calculated unnecessarily, 
to violate that great care and caution so essential in determining 
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the guilt of an accused, on acharge of rape. (PrcK, C. J., not con- 
curring in the criticism on the charge. )---Leoni v. Stale. ...... 0 seeeee 
9, Failure of consideration; what error to charge as.---A charge to the 
jury, in an action on a note given on the sale of slaves, that if the 
consideration of the note was the price of slaves sold, then there 
was a failure of consideration, and they must find for the defendant, 
is erroneous. ---Fitzpatrick, Ex'r, v. Hearne..... 6. cece eee e ee Sats 
10. Charge to jury; what not erroneous to refuse.---There is no error in 
refusing to charge the jury that a judgment is a lien upon certain 
property, which may be properly claimed as exempt from execu- 
tion.--- Watson etal. v. Knight...... 0.2665. ban wel sess esis ap wero 
1. Charge to jury; what should not be given.---In a criminal case, a 
charge which instructs the jury, in referring to a part of the testi- 
mony for the defense, ‘‘that you are not bound to believe one word 
of the testimony unless you are satisfied it is true, and of this you 
are the judges,” is too broad, It can not be said to be in support 
of the credibility of the testimony referred to, and most probably 
would be construed by a jury as an assault upon it, and as an inti- 
mation that it was unworthy of influence in making up their ver- 
dict. The jury can not capriciously reject any evidence, delivered 
on the trial before them, unless it is in some way impeached or con- 
tradicted in a manner allowed by law.---Crawford v. The State..... 
12. Larceny; what charge as to erroncous.---A charge of the court that 
an unlawful taking and carrying away is sufficient to constitute the 
offense of larceny is erroneous, The taking and carrying away 
must be felonious as well as unlawful.---Caesir Williams v. The 
WUNIPS a eoovs 6s ,80r8 Bee ais reas aletr ears cis vei ate) s: shale evs-oecei one SS iauiaseseiale werdinters 


13. Charge ef court; w hat erroneous. —In a criminal case, acharge of 


court, mero motu, which needs explanation to rescue it from un- 
fairness, and which is calculated to prejudice the defense of the 
accused, is erroneous.— Wichs v, State. ... 0... ccc cece eee sree 
15. Charge to jury; what should be refused.—A charge that seems to 
put upon the jury the determination of a question which, on the 
evidence, more properly belongs to the court, should be denied.— 
So. Hx. Co. v. Croole......2.220. aaraisieisas plain SGie Sraeisia Nase. starelte ks 
14. Abstract charges when not ground for rerersal.—An abstinet 
charge, shown by the record not to have prejudiced the appellant, 
is no ground for the reversal of a judgment.—James et al. v. John- 
MSO Vor areca bnictslsiesieins cos eieie.c sales sree vets Disa csrre A OTsLe tee 
16. General shiney on all the evidence ; when improper. _w hen a gen- 
eral charge by the court, which rests the conviction on all the evi- 
dence delivered before the jury, relevant or irrelevant, the convic- 
tion will be reversed, unless it appears from the record, that no 
conviction could be had otherwise than one which was certainly 
correct.---DePhue v. The Slaté......cccccccssceseces setteciens praeete : 
17. Charge as to proper inquiry for jury, when estoppel is set up.---In a 
suit against warehousemen on cotton receipts for the non-delivery 
of cotton, the defendant's witnesses testified that the plaintiff, in 
the presence and hearing of the defendant, declared that he had 
sold his cotton, a part of which had already been deposited at the 
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warehouse, to another person who was present, and who immedi- 
ately directed the manager of the warehouse, in the presence and 
hearing of the plaintiff and defendant, to ship the cotton to his 
order as he received it, which was accordingly done,--- Held, that a 
charge to the jury, that if these facts occurred after the receipts 
were given for the cotton, the verdict should be for the defendant, 
but nothing which transpired before could bar the plaintiff’s ac- 
tion, was erroneous, and that the proper inquiry for the jury was, 
whether the declarations and conduct of the plaintiff, under the 
circumstances, were calculated to, and did, mislead the defendant. 
Abrams, Surv. Part., v. Seale, AUMT.... 0.262606. Seams Se cas 


CHANCERY. 

I, Jurispiction. 

1. Written instruments ; when equity will grant relief in cases of.---Equi- 
ty will grant relief in cases of written instruments where there is a 
plain mistake, clearly made out by satisfactory proof.---Arnold v. 
POR eee es bine Vee ssey sebets Te On ee eee ee ee 

2. Chancery, what has jurisdiction to entertain,---If a ward die, and his 
guardian is appointed administrator of his estate, the probate court 
has no jurisdiction, at the instance of a distributee, to entertain an 
application to call the guardian to a settlement of his guardian- 
ship. In such a case the remedy is in chancery, where the dis- 
tributee, on a proper bill filed for that purpose, can make the guard- 
ian a party in both characters---as guardian and as adminis- 
trator---and pray for a final distribution of the estate, by the party 
as administrator and as guardian on a final accounting and settle- 
ment of his guardianship. ---Carswell v. Spencer..........25. fone 

3. Section 1, article 8, of constitution of Alubama ; effect of. on venue 
of cause in chancery.—Section & of article 6 of the constitution of 
this State does not confine the venue of a chancery cause to the 
county of the defendant's residence, or to that in which the prop- 
erty, the subject-matter of controversy, is situated. (Prrers, J., 
dissenting.)— Fulmore etal. v. Brady....-...---- Bee Se 

4. Billin chancery; what not without equity.-—A bill in chancery by 
the widow to recover the rents of her dower interest, from the 
death of the husband to the assignment ot her dower, is not ob- 
jectionable for want of equity.— Boyd et al. v. Hunter. .... re 

5. Same; when equity will settle matters of account which are en- 
forceable at law.—The jurisdiction of equity having attached, that 
court will complete justice between the parties by settling an ac- 
count for rent due by the tenants, up to the termination of the 
defendant's possession, although such rents might be recovered at 
law.---8. C........ SEER aan tes eyema omer a Ruste Siete sels wesc Ss 

6. Bill for new trial after judgment ; when has equity.—-A dill for new 
trial after judgment at law, is not without equity, whenit alleges 
and sets out in the bill newly discovered evidence which shows 
that the complainant was discharged from all liability at the date 
of the trial at law, but which could not then be made to appear by 
proof, though it existed, but of which complainant, after using all 
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CHANCERY—Continven. 
due diligence, then had no knowledge, or opportunity of knowing, 
and which was discovered after the trial at law.---Cox v. Mobile & 
ORE AC RE a Pe a aE ere ere Ae 611 
7. Same; diligence, what sufficient.—When ‘the bill shows that the 
complainant used such diligence to discover the new evidence, as 
wasin his power, betore the trial at Jaw, and failed, this is sufficient 
PUAN Ne aici o soja 9 ava ave! plo) s Stare ois sigh eca/si ssa’s lore Siaies cierelotars ... 61 
& Chancery, jurisdiction of ; what sate will enjoin. —A court of chan- 
cery will interpose and prevent a sale under an execution in behalf 
of a bexa fide parchaser of real estate for a valuable considevation, 
when the purchase was made after the rendition of the judgment, 
on which the execution was issued, but before the delivery of an ex- 
ecution upon the judgment to the sheriff of the county where the 
property is situated.— Martin 0. Hewitt. ......c.ccccee ee eeeceeees 418 
5, Same.—Such a sale, if permitted to be made, would be a cloud 
upon such purchaser's title, and as there is no remedy at law to pre- 
vent such a sale, or to remove the cloud that would thereby be 
brought upon his title, a court of chancery will, on his application, 
exercise its preventive jurisdiction and perpetually enjoin a sale 
under an execution, in such « case, and thereby quiet his title. 
S.C 418 
10. Decree for divorce in favor of husband, by court of another State ; 
when no bar te jurisdiction of court lo decree relief ia suit for divorce 
by the wife in this State, against the hushand.—A suit for divorce, 
commenced by the wife in the courts of this State, who is herself 
resident in this State at the time she sues, is not to be affected by 
another suit, sabsequently commenced by the husband, for a di- 
vorce against her in the courts of another State, to which he has re- 
moved, and to which the wife did not accompany him, and to which 
suit the wife was not a party, except by publication, although the 
husbatid’s suit may be terminated by a decree in his favor against 
the wife, before her suit against him is terminated here. ‘The juris- 
diction of the court of this State, having attached in favor of the 
wife here, it will continue to be entertained, until its powers are 
fully enforced in her favor, regardless of the decree in favor of the 
hushand rendered by the court of such other State.—Turaner v. 
MN Hib ENGR GARE bb es ARSELSAREAS beak eeeene MebKEdaN Ske -. 438 
Ll. Cloud from title ; when equity will remove. —A man who married in 
this State betore 1842, and declined to take marital possession of 
the wife’s estate during coverture, and declared that the same be- 
longed to her, and not to him, up to the date of his death in 1862, 
having waived and abandoned his marital rights over her estate 
thereby, the right of the wife reviving on the death of the husband, 
in such a case equity will interfere to remove a cloud from the title 
of her land, unintentionally occasioned by the husband and wife, 
in adjusting the deed of conveyance, on an exchange of one tract 
of land for another tract for her benefit.— Barclay v. Henderson 


12. Bill in chancery; when without equity — Where the allegations of 
48 
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a bill, filed to enjoin a judgment at law, show that there was a well 
ascertained and sufficient remedy at law, it is without equity, un. 
less it also shows that the defense at law was unknown to com- 
plainant at the time of the rendition of the judgment.—- Garrett et 
BE ROR a italbnsdixssbasdas sbsiees baoaedsuns.ose check kan 689 
13. Application for dower ; when chancery has jurisdiction of.~ When 
lands have been aliened by the husband, and the wife has not re= 
linquished her dower, then if an assignment can not be made by 
metes and bounds without injustice, the judge of probate must de- 
cline jurisdiction, and application must be made to the court of 
Chancery.——Snodgrass v. Clark ...... ..222. 02222 eens ceeeee cones 198 
14, When executrix liable at law as executriv.—An executrix with 
power to ‘‘carry on” the testator’s farm as he did in his life-time; 
is a trustee ; and if the will gives her authority to contract debts 
for expenses incidental to the management of such estate, she is 
liable at law for such debts as such executrix. A party having @ 
claim against such executrix can not go into chancery in the first 
instance to enforce its payment, except to reach equitable assets. 
INE inkindkedeysdcpiksinysciebsd akon sdesses eoeee 690 





II. Pueapines anp Practicr. 


tome 


. Bill in chancery, motion to dismiss for want of equity ; allegations of, 
must be taken as true.—On a motion to dismiss a bill for want of 
equity, the allegations, whether in the bill, or of the exhibits, which 
are a part of the bill, must be taken as absolutely true, unless they 
contradict each other, or are so made as to impair their own force. 
Cox v. Mobile & Girard BR. BR. Co... ccc ccc cece cece cece eect eenees 611 

2. Bill in chancery ; what, not without equity.--A billin chancery by 

the widow to recover the rents of her dower interest from the death 
of the husband to the assignment of her dower, is not objectiona- 
ble for want of equity.--Boyd v. Hunter. ....... 060 c cee cece e eens 705 
3. Same; what not mullifarious.—It is not multifarious, because a 
demand for the rents derived from a lease made by the husband is 
joined with a claim for rents against the administrators personally, 
accrued before and after the allotment of dower.--S. C........... 705 
4. Same; in what suit, heirs of decedent, are not necessary parties 
defendant.—Tne heirs at law of the decedent are not necessary 
parties defendant with the administrators, to a suit against the lat- 
ter by the widow for the rents of her dower interest after its assign- 
Oe | ee aces ee ees eee re eee ee Te ee 705 

5. Same; what not misjoinder of parties.-—Nor is it a misjoinder of par- 

ties to unite the tenants of the adininistrators with them as defend- 


6. Deposition, suppression of ; when will not be allowed, unless adverse 
party shows actual injury.-The suppression of a deposition, on 
motion of the adverse party, because the witness had been fur- 
nished with a copy of the interrogatories, and cross-interrogatories, 
before the examination by the commissioner, will not be allowed, 
unless the party complaining shows actual injury to him by such 
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practice. In such a case error will not be presumed.—Goodrich v. 
Goodrich... 200 cccccnqoace: seoccoe cocces cores cocccs cocces Yeccies. CFL 
7. Same; English orders and rules of practice; how regarded.—The 
English orders and rules of chancery practice, in such cases, are 
not to be regarded as peremptory, but only ‘‘as furnishing proper 
analogies to regulate the practice” in our courts.—Chancery Rule 7, 
Revised Code, p. 824.—S. C......... 0. cece cece ee cees sehcieasies 671 
8. Deposition, suppression of ; when failure or refusal of witness to an- 
swer interrogatories will not be cause for.—The refusal or failure of a 
witness to answer a question, addressed to her on an examination 
before the commissioner, will not be held a sufficient reason to sup- 
press such deposition on motion of the adverse party, when it ap- 
pears that the interrogatory is sufficiently answered in another por- 
tion of the deposition, or that the answer would be immaterial on 
the trial on the merits of the cause.—S. C......... 0... cee cence 671 
9. Decree in chancery ; when improper ruling as to parts of interrogato- 
ries, &c., will not reverse.—When there are numerous objections to 
parts of interrugatories, some of which may have been improperly 
decided in the court below, a decree in chancery will not be re- 
versed, if it appears that there is sufficient testimony, beside that 
objected to, to sustain the chancellor’s decree.—S. C............. 671 
10. Evidence; what insufficient to establish charge of cruel treatment and 
violence.-The deposition of one witness, the sister of complain- 
ant, whose general character is proved to be bad, and who is con- 
tradicted as to a material fact by the brother of the defendant, is - 
not sufficient to establish the charge of cruel treatment and vio- 
lence, committed on the person of the wife, by the husband.— 
SED. SE oh s Riise 0066s nein tsae 506s s00% weeradeae ee 699 
11. Defendant's answer; for what purpose can not be looked to.—The 
answer of the defendant, in such a case, can not be looked to, 
either to support the charges in the bill, or to sustain the deposi- 
tion of a witness whose general character is shown to be bad.— 
Pe rk amiewba ceeded siddcciweeienwssatendenweues «se. 699 
12. Absent witness, admissions of what would swear if present; force 
and effect of.-- Admissions, of what it is stated absent witnesses will 
swear, made by the plaintiff’s solicitor to obtain a hearing and pre- 
vent a continuance, must be held to have the same force as the de- 
position of such witnesses would be entitled to have if regularly 
taken by the defendant.—S. C........ 222. eee eee e cece ee wees 699 
13. Next friend; when may be taxed with costs --A next friend, in 
whose name the bill of a wife is filed to obtain a divorce, if it be 
dismissed, may properly be decreed to pay the cost —S. C........ 699 
14. Admission of facts by demurrer for want of equity ; effect of.—The 
admission, by demurrer, to the bill for want of equity, of the truth 
of facts which show that after the trial at law, the complainant dis- 
covered new evidence which completely established his discharge, 
is an admission of the fact of the discharge. Such admission is not 
merely cumulative evidence of the existence of the discharge, but 
is an admission of the fact of the discharge itself.— Martin v. Hew- 


ift.. ree ee ce rret cre ese eres Ser eer rere eee SSP EPe Meee ERE STe eres 419 
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15. Foot-note, omission of, to bill in ehanecry ; effect of.—The omission 
of a note, at the foot of a bill of complaint, required by the 10th 
rule of chaneery practice, is a good cause of demurrer ; but it is an 
amendable error, and does not go to the merits of the case, and 
on sustaining a demurrer for that cause the bill ought not to be dis- 
missed, but the complainant should be permitted to amend on 
SOIR HO ew ea cwaeun scan E Breer lett pres ay EUs Fi 

16. Same; when omission of, will be he td to be waived.—lh a defendant, 
notwithstanding such an omission, files a full answer, with a js. 
murrer for that cause, and then goes to a tinal hearing on the bill 
and answer and an agreed state of faets, he will be held to have 
waived the error, and will not be permitted to take advantage of 
the defective character of the bill, either on the hearing, or on ap- 
peal.—S, C.. ....... D Siteeelisate umn si eiesase 5 Se sate Sele tions 

17. Same, omission of, at bottom of bill; effect of —T he omission of 
the note in writing, at the foot of a bill in chancery, of the partic- 
ular statements or interrogatories which each defendant is required 
to answer, precludes the complainant from any advantage to be de- 
rived from the failure of the defendant to answer the allegations of 
the bill.—Sprague v. Tyson........... Se Mamie Speen ie eabaeee 

18. Injunction; when will be dissolred.— Au injunction to restrain the 
collection of a judgment at law, will be dissolved upon the coming 
in of the answer of a sole defendant, which denies the allegations 
of the bill upon which its equity rests.— Yonge v. Shepperd........ 

19. Same; what comp'ainant must offer.—A party who asks an injune- 
tion to restrain the collection of a judgment, or of an ascertained 
and admitted debt, secured by mortgage, must pay or tender pay- 
ment for what he really owes to the respondent in the bill, or show 
some sufficient cause for his failure to do so.—S, C...........-... 

20. Misjoinder of parties ; multifariousness, or want of equity; what 
bill not defective for—A bill in chancery by a ward, and another en- 
titled to an annuity charged on the property of the ward. against 
the guardian and his sureties for a settlement of the guardianship 
account, is not defective tor misjoinder of parties, multifariousness 
or want of equity.— Owens et al. v. Grimsley et al........----.2---- 

Parties defendant to bill in chancery, misjoinder of ; how only can be 
taken adrantage of.—The objection of misjoinder of parties defend- 
ant toa bill in chancery can only be taken advantage of by those 
improperly joined, and is fatal to the suit only against them.—Kob- 
ison ef al. v. Robison pro AMI... ... cece ccc ee eee eee ee eeaes 

22. Probate court ; what application has not jurisdiction of.—If a ward 
die, and his guardian is appointed administrator of his estate, the 
probate court, in such a case, has no jurisdiction, at the instance 
of a distributee, to entertain an application to call the guardian to 
a settlement of his guardianship, for the reason that any decree 
rendered in such a case, must necessarily be rendered in favor of 
the guardian, in his character of administrator ; and as no judg- 
ment or decree can be rendered for, and against the same party, 
such a judgment or decree, if rendered, is a nullity. The remedy, 
in such a case, is in chancery.—Carswell v. Spencer .........-+++ 
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CHANCERY—ContinveEp. 

93. Restitution ; when necessary to obtain reversal of decree.--One who 
receives and retains the purchase-money of land sold under a de- 
cree, can not reverse the decree, if the reversal will divest the title. 
DR See LETS Rc) | Se oo co oe a oC 342 

94. Written instruments ; what testimony insufficient lo reform.—a writ- 
ten agreement by the vendor to deliver a lot of cotton to the pur- 
chaser at a specified place, after due notice given, fire risk ex- 
cepted, will not be reformed into one to pay the freight only, when 
the testimony of the complainant is negatived by that of the de- 
fendant, and the only other witness of the complainant testifies 
that the sale was pending two or three days, and that he did not 
pey particular attention to what was being said by the parties. — 
PAUNONE Us) LOUNEN 52552 16:c 0 oloisiscie.caisicsisies: ¥ issn Bic\ sisters isereratass Siateiee 167 


CODE OF ALABAMA. 


J. § 434 construed.—Tott, tax collector, v. Hubbard..... ote uarerasetnees 593 
ie re MIN Oe ki sh ences ss ewan iS ecinneeseeaeiaedas 593 
ee SPOR NE ah aa ceed cas eeae dea vers Kaboose wed ba 593 
4, § 2167 construed.—Ciunningham, Adm’r., v. Beard. ........6.000- 318 
5. § 2168 construed.—S. C............ + csp ah areca tala sscce O58 
6. § 2196. What sufficient filing of seule alicia — Erwin et wy v. Me- 
Guireetal........ Ae ORES PROS Ce COM eT 499 
7. § 2353. What necessary to authorize divorce under.— Hughes rv. 
Hughes. . aye laine ae ake Fortes obs iain ids Siw a SIG rate ario eae byeclenian stata fa ata es acre 698 
8 § 2661 not unconstitutional.—Curry v. Reynolds. ...........0.644 349 
9, § 2811. To what cases does not apply.—Landford v. Patton, Done- 
1 OSE EO LORI OC OLIEEOK Bor COHORT TOUT ORC rer crn 585 
10. § 3438. What authorizes in regard to dissolution of injunctions. 
Mobile School Commissioners v. Putnam et al.... ccc ce ec cee eee eee 507 
ey Ie AOE Oi NN ooh iia sk eis o cds v sé zecndeceesvanses 623 
Il. § 3577. Indictment under, when sufficient.— White v. The State. 409 
12. § 8577. Deputy sheriff, within meaning of.—S. C............... 409 


13, § 3691. Indictment under, when sufficient.-—-Murrell v. The State. 367 
14. § 3695. Indictment under, when defective.—Crawford v. The 382 
oe RR E oRAN: oaSgea Ny Pre OP ER ag 382 


15. § 3945 is constitutional.—Grogan v. The Slate... 6.0... cece eee 9 


COMMON CARRIER. 


1, Consignee, presumplion of ownership; prima facie only, and may 
be rebutted —The consignee is the person prima facie entitled to sue 
acommon carrier for loss of property, but this presumption may 
be rebutted by proof.--So Exrp.v. Caperton......... 2222+ ceeee 101 
2. Same; who may sue in his own name, on contract with carrier.—One 
who has a beneficial interest in the performance of the contract, or 
a special property or interest in the subject-matter of the agree- 
ment, may support an action, in his own name, on the contract. 
PA ivtare sei sts a cnravsiale stata mantel rorsier sfovate ols e,srarsietoreiaissexele sere ssotestecietereisis 101 
3. Common carrier, stipulation by ; what is unreasonable anda inopera- 
live.---A stipulation in a receipt given by » common carrier, that it 
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should not be liable for loss of a package of money unless a claim 
for the loss was made within 30 days from the date of the receipt, 
is unreasonable, and tends to fraud, and is inoperative. (Quere— 
Whether a printed blank receipt, containing restrictions of his re- 
sponsibility, and to be used generally, filled up by the common 
carrier and given to a party sending goods, is a sion contract? 
oe, OTIS SO SU LE eae Oe oe cee esenie es price mien nals MOM 
4. Common carriers ; when express companies are. Express companies 
who are engaged not only in the transportation of small parcels, 
packages, and articles of value, properly so-called, but also in 
the carriage of goods, wares and merchandise, and of the great 
staples and products of the country, are common earriers, and sub- 
ject to the liabilities imposed by law upon such persons.— So. Exp, 
ROL: MAINS so. os Sacsccsses dueecee Nemo SD ere .. 468 
5. Same, liabilities of ; how may be limited by special contract.—Their 
liabilities may be reasonably limited by special contract, but public 
policy will not permit common carriers, even by special contract, 
to be exempted from damages for losses occasioned by the negli- 
gence or misfeasance of themselves, or their servants --S. C...... 468 
6. Same, general notices in relation to; when operative.—-General no- 
tices, in relation to the liabilities of common carriers, are of no 
avail unless reduced to the form of a special stipulation, and 
signed by the party sending the goods, or be so brought home to 
his knowledge as to show his assent thereto, and be also just and 
AONNEIRA ED te NT ae 3 cis eb victee'swbicincis Sow sls sae ks 4 wesulnere OS 
7. Same, printed receipts limiting liability, if no value is named é in; 
when will be liable nolwithstanding.—The printed receipts, gener- 
ally given and used by common carriers, containing conditions 
limiting their liabilities to a certain sum, unless the value of each 
package is named and stated therein, will not exempt them from 
liability for the value of packages lost by the negligence or fraud of 
themselves or their agents.—S. C..... iaeR arse es EEGs ahs Sikora 468 
8. Same, statement of value of package; when will be presumed to be 
waived.—If the size or app2arance of a package fairly indicates 
that its value is greater than the sum so named, the carrier will be 
presumed to waive the necessity of stating a value, unless the at- 
tention of the shipper is called to the conditions, and the value 
of the package is required to be given.--S. C.......... sincera w seis MUD 
9. ‘* Package ;” what is not, in legal contemplation.—Bales of cotton, 
in legal contemplation, are not packages, within the meaning of 
that word, as commonly understood when used in such receipts. 
Nor are they articles, the value of which is necessary to be stated 
to enable the carrier to understand the extent of his responsibility, 
or the care which should be observed in their transportation, or 
the sum to be charged for their carriage.--S. C ....... Saws. see 
10. Actions ex-contractu or ex-delicto ; what form sufficient in cither.case. 
Under our system of pleading and practice, a complaint in the 
form given in the Revised Code against a common carrier, is suffi- 
cient to authorize a recovery, whether the cause of action be ez- 





468 


contractu or ex-delicto.---S. C.... ccc. ccccce cccccs cece csecvcees 
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CONFEDERATE MONEY. 


1. Confederate treasury-notes, promissory note for loan of ; without con- 


sideration, and void.---A promissory note given in consideration of 
Confederate treasury-notes loaned, is without proper consideration, 
and void, notwithstanding the contract was made between citizens 
of the State, and without any illegal intent. (Pxcx, C. J., dissent- 
ing. )--Hale v. Huston, Sims § Co...--- ee ee OE eee 


9, Same; bills of credit within the meaning of the constitution of the 


United States.---Coutederate treasury-notes are not recognized by 
any law of the State or of the United States as property. Their 
circulation was adverse to public policy, ‘They were bills of credit 
emitted by an illegal combination of States in violation of the Fed- 


PTCA IO Rianne nO oscars: 5 oie adeisicls pale biele.dbie doles & SR Wea wie ee 


3. Ordinance No. 33 of convention of 1867, second section of ; constilu- 


tionality of ---The second section. of ordinance 38 of the State con- 
vention of 1866, which ordains that ‘‘ all bills, bonds, notes or 
evidence of debt, outstanding and unpaid, given for or in consid- 
eration of bonds or treasury-votes of the Confederate States, or 
notes or bonds of this State, paid or redeemable in the bonds or 
notes of the Confederate States, are hereby declared null and void, 
and no action shall be maintained thereon in the courts of this 
State,” is not unconstitutional.---S. C ...... 2. cee cece eect eeeee 


4. Confederate money, payment of ; when extinguishes debt. The ac- 


ceptance of payment of a debt in Confederate currency, by the 
owner, in his own right, and not in a fiduciary capacity, extin- 
guishes the debt.— Ponder et al. v. Scott. .....0..000 000 cee eee 


5. Sale of lands by administrator ; when will be rdcated ---A sale of 


lands by un administrator for distribution, under an order of the 
probate court, by which the administrator was authorized to sell 
the lands for casu, and which sale was made on Ist February, 1265, 
and the lands bid off for $18,120 00, and paid for in Confederate 
treasury-notes, will be vacated on application to have the sale con- 
firmed, when it appears that the lands sold, at the time of the sale, 
were worth $8,000 in gold, and the Confederate currency thus paid 
for it by the purchaser, was not worth much over $346 OU, 
Kitchell, Adm’r, v. Jackson et al., Adm'rs....... 0.0205. eesire arate tie 


6. Cash; meaning of, as used in the statute.---The word cash, in such 


~ 


a» order, and in the statute, means a legal tender currency or its 


equivalent.—S. C......... BucYewe ial ova avon ovesetsteoate es Dein nies eriaoteverta ae 


7. Decedent's lands, sale of, under order of probate court; promissory 


note given to secure purchase-money of, what defense can not be set up 
against.---In an actidp of debt on a promissory note, for ‘‘dollars,” 
given to secure the purchase-money of lands of a decedent, sold 
in this State, in the year 1263, under an order of the probate court 
for the payment of debts, it can not be shown in defense, after the 
return and confirmation of the sale in the probate court, that 
the sale was for Confederate treasury-notes, and not for ‘ dollars,” 
in some lawful currency of the United States. (Sarroxp, J., dis- 
senting )---Hill, Adm’r, v. Erwin...... 2222.00: se eeeeees iecaetasas 
** Dollars ;” meaning of.—If such a sale is permitted to stand, the 
word ‘‘dollars” in such note must be construed to mean such 


134 


134 


134 


302 


302 


661 











744 INDEX. 


CONFEDERATE MONEY—Coni1nvep. 





dollars as would be a legal tender in payment of debts, (Sarrortn, 
J., dissenting.)---S. C..... SHE uGN aoe swe eso eos aerudatescunied 
9. Confederate treasury-notes : note for loan of, void.—A promissory 
note given by one citizen of this State to another, during the 
late insurrection, and payable in this State for a loan of Confed- 
erate treasury-notes, is illegal and void. ---Lawson v. Miller....... 
10, Same.---A promissory note made in this State, since the suppres- 
sion of the late rebellion, in renewal of sueh a note, is also illegal 
and void, and no action can be maintained thereon. (Ordinance 
Bo, On Venton F667. )=—-B. Cok osc casas csc ceed viccvwedcesseees 
11. Credit, allowance of; when error.—It is error on the final settle- 
ment of an executor, to allow him items of credit for funds on 
hand, unless such funds, or the value of the property of the estate 
converted into such funds, have been charged to him as assets of 
the estate in his hands. — Pitts v. Singleton et al...............0.. 
12. Worthless assets ; when credit may be allowed for.—Where funds, 
which came legally into the hands of the executor, have become 
worthless without fault on his part, he may on proof of that fact 
leave the same out of his account altogether; or, if they are 
charged to him, he may have a corresponding credit allowed. ---8. C, 
13. Executor, liability of ; for converting property into Confederate 
funds.---An executor is a trustee, and can not change the property 
of the estate received by him into other funds without authority of 
law. It he so changes the property in his hands into Confederate 
notes and bonds, without authority of law, he must suffer the loss, 
and it is error to allow him on final settlement a credit for such 
funds, which have become worthless, unless, perhaps, where the 
same was directed by the will.---S. C...........ccccccccccccccces 


CONFEDERATE GOVERNMENT. 


1. Judgments rendered during the war, by rebel courts; effect of.— 
Judgments rendered Ly the courts of the rebel government of 
this State, during the rebellion, created no liens upon the property 
of the defendants to such judgments, which, in the absence of 
legislation, can be recognized and enforced by the courts of the 
present State government.— Martin ¢. Hewitt.......... 0.0. eee 

2. Same.—Such judgments can stand upon no higher grounds than 
foreign judgments, and constitute mere causes of action, and can 
only be enforced by the law of comity, and in actions brought for 
that purpose. The justice of sach judgments may be impeached, 
and it may be shown that they were irregularly or unduly ob- 
CULa bas oh. Oss e es A Sonia or OS Seca ane eer ani nao 

3. Distribution of money collected on fi. fa.; what judgments hare a pre- 
ference.—On a motion to distribute a sum of money collected by the 
sheriff on fi. fa., on several judgments, some of which were ren- 
dered in a cicait court of this State before the 11th day of January, 
1861, and others rendered in the courts of the rebel State govern- 
ment, the judgments of the rebel courts will be postponed in pay- 
ment to the judgments rendered by the courts of the State be- 
fore secession.— Noble § Bro. et al. v. S. Cullom § Co. et als...... 
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4. Quere.—Are not judgments of the rebel courts, rendered in this 
State during the supremacy of the rebellion, mere nullities ?—( Per 
NIE ES CE CaS ee eee ees Sisierseeey 

5. Persons holding office, afler passage of ordinances 3 and 10 of con- 
vention of 1861, how regard-d.—All persons holding office in this 
State, after the overthrow of the rightful government thereof, by 
the late rebellion, and after the passage of the ordinances Nos. 3 
and 10 of the convention of 1861, are to be regarded as persons 
holding office under the insurreectionary organization, then hav- 
ing military control of the territory of the State.—S. 6...... Sue 

6. Same; judaments of courts of insurrectionary organization, how re- 
garded. —This insurrectionary organization was erected in defiance 
of the public policy and constitution of the United States, and the 
judgments of its judicial tribunals are not such as this court, in 
the absence of legislative enactments, bas authority to recognize 
and enforce, except, perhaps, as the decrees of foreign courts. 
(Chief-Justice, arguendo in Martin v. Hewitt.)—S. OC... .ce cece eee 

J. Same; what net made valid by.—The judgments of the courts of 
the so-called Confederate government, erected in this State during 
the supremacy of the late rebellion, were not ratified and made 
valid by operation of the reconstruction acts of congress.—S. C.. 

8. [SarFotp, J., dissenting, held—In cases of successful or subdued 
rebellion, or when one independent nation succumbs to another, 
the courts of the conguering government, in the absence of posi- 
tive legislation, are bound te recognize the rights and obliga- 
tions of the vanquished people between themselves, as prescribed 
and determined by their local laws and tribunals, except so far as 
they militate against the laws and institutions of their own coun- 
try. 2. Ina practical sense, the people and the government of 
Alabama, before, during, and since the rebellion, are identical. 
The participators in the rebellien were alone amenable. Their or- 
dinance of secession was simply void. 3. The laws and judicial 
decisions of the rebel government of Alabama have been expressly 
validated by the legal State government, except so far as they 
were In violation of the constitution and laws of the Union, or of 
ee NR Pe  s isiiev nies vacacise iach ets errr rrr 


COURT, SUPREME. 


1. Adjournment of court, record of proceelings after; what can rot be 
be brought to supreme court on certiorari.---The record of proceed- 
ings, in the court below, after its final adjournment, and after 
appeal to the supreme court, except an amendment of the record 
of the entry of the judgment nunc pro tunc, or of some of the pro- 
ceedings antecedent thereto, can not be brought up to this court, 
upon the return of a certiorari sent down to the court below, 
upon a suggestion in this court of a diminution of the record. 
Montevallo Coal Mining Co. v. Reynolds.........6.. aa lnieieve Gielejatens ars 

2. Sume; what can be brought to this court on appeal.—Only the record 
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up to the final judgment, including the record of the final judg- 
ment itself, can be brought to this court on appeal from such final 
judgment. What happens after the final judgment, in the court 
below, except a correction nunc pro tunc of the judgment, or other 
proceedings antecedent to the judgment, is no part of the record 
upon which errors can be assigned in this court, on an appeal from 
such final judgment.—S. C....... 


3. Certiorari; when resort may be had directly to supreme court.--- 
If the decree or other proceeding sought to be revised, oc- 
curs in a court from which an appeal may be taken to this 
court, or before a judge or court eyual in authority and jurisdic- 
tion to any other inferior judicial tribunal, resort may be had 
directly to this court for the exercise of its powers of general sn- 
perintendence and control of inferior jurisdictions.---(Prcx, C. J., 
pNP Pt OM ees bak icWviGsaee ne ley Sa. s Solved Vis vedas melas 

4, Original jurisdiction of supreme court and powers conferred by con- 
stitution, how used.—The application in this case is for mandamus, 
and invokes an exercise of the original and separate powers of this 
court for the control of inferior jurisdictions. Fn such a case, the 
court acts under its own discretion, guided by the purposes of law 
and justice, and it will control by its process all the officers of the 
inferior courts, with the judgments of which it is asked to interfere. 
This process the court will construct as it may think wisest, under 
the purposes of the high powers with which it is clothed by the 
people by a constitutional grant.— Ev parte Bibb...... 


COURT, CIRCUIT. 


1. Courts, final adjournment of ; power over judyments, after.—After 
the final adjournment of a court, its judgments pass beyond its pow- 
er and control, and become absolute, except for the purpose of cor- 
recting clerical errors and misprisions, where there is upon the 
record matter apparent enough to make such corrections, &c.; and 
no new trial can be granted, in such a case, at a subsequent term 
of the court.—Ex Parte Sims, Ex'r.......0.000..0000° 

2. Circuit court ; jurisdiction of.—-The circuit court, neither in vaca- 
tion nor in term time, hath any power to grant a new trial, on the 
application of the defendant, in a cause which has been affirmed in 
this court, on his appeal.— Lapsley v. Weaver....... 


COURT, COMMISSIONERS. 


1. Commissioners court; what has not jurisdiction of.--The commis- 
sioners court has no jurisdiction to declare the office of tax col- 
lector vacant. Its appointment of a person to the office, when 
there was no vacancy, is void.—State ex rel. v. Falconer... 


seeeeee 


COURT, PROBATE. 


1. Executor, final settlement of; what order probate court has not juris- 
diction to make.—After a final settlement of an executor’s accounts, 
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the probate court has no jurisdiction to entertain a petition, by a 

distributee, to complete a decree rendered against the executor on 

partial settlement, and to issue execution upon it.---Horn, Ex’r, v. 

ere eee eer re eee eee sieiete ere ctatettarsctele one 88 
9, Application for dower; when probate judge must decline jurisdiction. — 

When the lands have been aliened by the husband, and the wife 

has not relinquished her dower, then if an assignment can not be 

made by metes and bounds, without injustice, the judge of probate 

must decline jurisdiction, and the application must be made to the 

court of chancery.---Snodgrass v. Clark.......... aise Berieerieineer 198 
3. Probate court; what jurisdiction has.---The probate court has juris- 

diction to make the assignee in bankruptcy of an executor, who has 

been removed, a party to the proceedings on the final settlement 

of the executor’s accounts, and to render a decree in his favor for 

any balance that may be found due to the executor from the es- 

tate.---A ppling v. Builey, Assiqnee.......cce ccc ccc eee ee eees ; 333 
4, Same; what application has not jurisdiction of.---If a ward die, and his 

guardian is appointed administrator of his estate, the probate court 

in such a case, has no jurisdiction, at the instance of a distributee, 

to entertain an application to call the guardian to a settlement of 

his guardianship, tor the reason that any decree rendered in such a 

case, must necessarily be rendered in favor of the guardian, in his 

character of administrator ; and as no judgment or decree can be 

rendered for, and against the same party, such a judgment or de- 

cree, it rendered, is a nullity.---Carswell v. Spencer........... wee 204 
5. Same; remedy in such case.—In such a case the omnia’ isin otis an- 

cery, where the distributee, on a proper bill filed for that purpose, 

can make the guardian a party in both characters---as guardian 

and as administrator---and pray for a final distribution of the es- 

tate, by the party as administrator and as guardian on a final ac- 

counting and settlement of his guardianship.---S. C,..........-. 204 
6. Final decree; what has none of properties of, and will not support an 

appeal —If such a proceeding be had, in the probate court, after 

the death of the ward and the appointment of the guardian as ad- 

ministrator, an entry by the court that on auditing the guardian’s 

account, a certain sum is found to be in his hands as guardian, 

which sum as administrator of the ward’s estate he is directed to 

retain until further order of the court, has none of the properties 

of a final judgment or decree, and no appeal can be taken on it, 

and if an appeal be so taken, in such a case, it will be dismissed. 

8. C sie eweneSaeae oo. 5 
7. Probate court, order of sale by ; when can not be colliid ally attacked. 

Where a probate court grants an order for the sale of personal 

property of an estate for distribution, if such court obtains juris- 

diction by a proper application, and errors afterwards intervene in 

the proceedings, the order of sale cannot be collaterally impeached 

for such errors, but will be held valid until reversed, &c., on a pro- 

ceeding for that purpose; and until such order is so reversed, a 

charge by a court that a sale made under such an order is void, is 

erroneous,---Ward v. Hudspeth. .....ceeeseecereeeeseeessecseeces Q15 
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8. Decedent, sale of personal property to pay debts ; necessity for, a jue 
risdictional fact, what allegation sufficient.---The necessity for a sale 
of the personal property ot a decedent, to pay his debts, is a juris- 
dictional fact ; and an application by an administrator for an order 
to sell certain described personal property, left by his intestate, 
which alleges that in his opinion, a sale of the property is neces- 
sary to pay the debts of the intestate, is sufficient to confer juris- 
diction upon the probate court.---Reynolds, Adm’r, v. Kirkland... 


CORPORATIONS. 

1. Capital stoek, unpaid subscription for; what not necessary to sustain 
judgment against stockholder on garnishment.—When a subscriber to 
the capital stock of a corporation is garnished as its debtor, it is 
not necessary that the stock should have been called for by the 
company to obtain judgment against him for the amount of his un- 
paid subscription.—Cuarry, Garnishee, v. Woudward............... 


rt 


Service of process ; who may lawfully accept.—In a suit against a 
corporation, any officer, agent or employee thereof, on whom the 
summons and complaint may be executed, is competent to accept 
the service.— Talladega Ins. Co. v. Woodward...... Bowie ue sian 
3. Service of process, acceptance of ; what not evidence of.—An accept- 


ance of service by one as secretary of the corporation, is not of itself 


suflicient evidence that he bears that relation to the corporation. 
Meee Get pena Shiite ta eT eGiGe say ish pule woes sh 
4. Indorsement, denial of wesniitien of, or authority to make; how only 
can be taken advantage of.—Since the adoption of the Code of 1852, 
an objection to an averment in a complaint against a corporation, 
that the defendant indorsed a bill of exchange by its president, A, 
S., involving a denial of the execution of or want of authority to 
bind by, the indorsement, can only be taken advantage of by plea 
verified by affidavit.— Montgomery § Eufaula R. R. v. Trebles..... 


COSTS. 

1. Next friend; when may be taxed with costs.-A next friend, in 
whose name the bill of a wife is filed to obtain a divorce, if it be 
dismissed, may properly be decreed to pay the cost —S. C..... ane 


CONSTITUTIONAL LAW. 


1. Jeopardy; section 3945 of Revised Code; constitutionality of.—Sec- 
tion 3945 of the Revised Code is not void tor want of conformity to 
the constitution of this State. (Adhering to the decision in Hill v, 
The State, at June term, 1869.)—Grogan v. The State......-..20065 

2. Same; word as used in the constitution defined and explained.—The 
constitution of this State forbids that any person shall, for the same 
offense, be twice put in jeopardy of life orlimb. The jeopardy here 
meant is that which arises on the final trial upon a charge fora 
criminal offense, and it commences as soon as the parties are at 
issue upon a sufficient indictment, and the case is submitted to the 
jury for their verdict. After this is done, the State can not enter 
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a nolle prosequi without the consent of the defendant. If this is 

done, the defendant is entitled to be discharged as upon an acquit- 

tal, and this court willso discharge him.—S, C............05 ceeee: 9 
3. War debts; what are, within the spirit and policy of ordinance No. 

37 of the convention of 1867.—Debts contracted during the war, by 

a court of county commissioners, for feeding the families of Con- 

federate soldiers, are war debts, within the spirit and policy of or- 

dinance No, 37 of the convention of 1867, and therefore void. They 

are also void, as debts contracted in violation of the laws and pol- 

icy of the United States. (Sarronp, J., dissenting.)—Bibb & Falk- 

ner, Fx'rs, v. Court of Co. Comm'rs. .........4. Piisie Gian eisai ... 119 
4, Statute of limitations ; for what length of time suspended in Alabama. 

The statute of limitations was suspended in this State from 11th 

day of January, 1861, to the 21st day of September, 1865; that be- 

ing the period within which no legal civil courts existed in which 

the people of this State were compellable to have their causes ad- 

judicated. (Perrers, J., dissenting. )—Coleman v. Holmes...... soe 224 
5. Confederate treasury-notes, promissory note for loan of ; without con- 

sideration and void.—A promissory note given in consideration of 

Confederate treasury-notes loaned, is without proper consideration 

and void, notwithstanding the contract was made between citizens 

of the State, and without any illegal intent. (Prcx, C.J, dissent- 

ing.) —Ilale v. Huston, Sims § Co..... ai abancvarate ciate eiiars ercoamcers ebaleraeveis 134 
6, Same; bill of credit within the meaning of constitution of the United 

States.— Confederate treasury-notes are not recognized by any law 

of the State or of the United States as property. Their circulation 

was adverse to public policy. ‘hey were bills of credit emitted by 

an illegal combination of States in violation of the Federal consti- 

EON BO isan diese wis: sie ST OE One Bi biglepertacaterereeisie 134 
7. Ordinance No. 38 of convention of 167, second section of ; constitu- 

tionality of. —The second section of ordinance 38 of the State con- 

vention of 1867, which ordains ‘‘that all bills, bonds, notes or evi- 

dence of debi, outstanding and unpaid, given for or in considera- 

tion of bonds or treasury-notes of the Confederate States, or notes 

or bonds of this State, paid and redeemable in the bonds or notes 

of the Confederate States, are hereby declared null and void, and 

no action shall be maintained thereon in the courts of this State,” 

is not unconstitutional.—S. C....... Sestesae ales siansissomecaratats laterals thom 
8. Exempt property, right of debtor to select; what not impaired by.— 

Under the State constitution, the right of a debtor to select the 

property which he will retain as exempted from execution, can not 

be impaired by the levy of an attachment or execution upon any 

portion of it, nor by his omission or refusal to tender other prop- 

erty in heu of that levied on, nor, in this case, by the fact that the 

debtor had other personal property of greater value than the 

amount exempted, (Peck, ©. J., dissenting.)\—Bray & Bros, v. 

EME CGE oo ccnvacs A ee CE OC OT re. 
9. Section 2661 of Revised Code; constitutionality of-—Section 2661 of 

the Revised Code, which requires a return, appearance, and trial 

term in certain cases, is not unconstitutional.-—Curry v. Reynolds... 349 
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10. Accused ; right of, to be present during prosecution.--In all crimi- 
nal prosecutions in the courts of this State, the accused has the 
right to be heard by himself and counsel, or by either, and for this 
purpose he must be present in court, whenever any action is taken 
in the prosecution, for the purpose of allowing him to be heard, 
should he desire it, except when orders are made fora continuance, 
when accused fails to appear, or of a like character, which are gov- 
erned by the discretion of the court.--Exr parte Bryan.. 

11. Judgments rendered during the war, by rebel courts ; effect ~ 
Judgments rendered by the courts of the rebel government of 
this State, during the rebellion, created no liens upon the property 
of the defendants to such judgments, which, in the absence of 
legislation, can be recognized and enforced by the courts of the 
present State government.— Marlin v. Hewitt.........0 0.00.00 08e 

12. Same.—Such judgments can stand upon no higher grounds than 
foreign judgments, and constitute mere causes of action, and can 
only be enforced by the law of comity, and in actions brought for 
that purpose. The justice of such judgments may be impeached, 
and it may be shown that they were irregularly or unduly ob- 
TO A Ck, ae ee Se ; post eestetesesebonsts ipesv cave Nie iva tae 

13. ‘‘ Act to regulate judicial proceedings,” igeceodl Dec. 10, 18615 un- 
conslitutionality of.—The act of the rebel legislature entitled ‘*An 
act to regulate judicial proceedings,” approved December 10, 1861, 
was invalid—lIst, because it was in violation of public policy ; and 
2d, because it impaired the obligation of contracts.—S. C........ 

14. Same; no liens created by.—Said act being unconstitutional and 
void, the liens created by it could not be preserved or continued 
in force by subsequent legislation for that purpose.—S, C........ 

15 ‘‘Aet for the protection of bona fide purchasers, for a valuable con- 
sideration,” approved Oct. 10, i868 ; constitutionality of.—The act en- 

titled ‘An act for the protection of bona fide purchasers for a valu- 

able consideration,” approved October 10th, 1868, is not in conflict 
with section 2 of article 4 of the constitution of this State, which 
declares that ‘‘each law shall contain but one subject, which shall 

nor is it in conflict with part 1, 


be clearly expressed in its title ; 
United States, which de- 


§ 10, art. 1, of the constitution of the 
ines that no State shall pass any law impairing the obligation of 
SOPRA ee ONT So dina ib 5 sre a Sie 4 S/S iG losis wisp viele 91s 9b els Gide ba ae ee es 
16. Lien created by mere act of legislation; has none of the properties 
of a contract.—A lien created by mere act of legislation has none of 
the elements or properties of a contract, and, therefore, may be de- 
stroyed by an act of legislation.—S. C....-... ....----- 202-00 
17. Decree for divorce, assignments of error in relation to; when will 
be stricken out in this court.—Assignments of error which question 
the validity of a decree for divorce from the bonds of matrimony, 
will not be heard upon appeal to this court, unless the appeal has 
been taken within three months from the date of the enrollment of 
such decree ; but upon motion in this court such assignments will 
be stricken out.—Constitution of Ala, 1867, Art. 5, § 30.—Turner v. 
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13. City of Mobile; § 2 of ordinance passed 2d day of March, 1866 ; not 
in conflict with the constitution of the Uniled States, nor of the State 
of Alabama.---That part of section 2 of an ordinance of the city of 
Mobile, passed 2d day of March, 1866, which requires the payment 
of an annual license of $500 of ‘‘every express company or railroad 
company, who shall do business in the city of Mobile, and whose 
business extends beyond the limits of the State,” is not in conflict 
with the constitution of the United States, nor with the constitu- 
tion of the State of Alabama.— Osborne v. Mayor, Aldermen, §c., of 
[ERIS EA Sy Renter oN a Se eee eee Cera ee Pee een Pa Pa sieraerarace 

19. Same, license required; not an import or export duty, nor regelie 
tion of commerce.—Such a license tax is not an import or export 
duty, nor is it a regulation of commerce between the several States, 
nor between the State and foreign countries,—S. C.............. 

90, State, power of to levy taxes; to what extends, how limited.—The 
power of the State to levy taxes, and impose licenses, extends to 
every species of property, and to all occupations within the State, 
except where the power is limited by the constitution of the State. 
Bip Wisc eiswslss epee Gear aea aren at to stots 1a: la: d 93a ails Says) size use televaceiatiere te oieatore : 

Q1. ‘he a tax may be delegated to municipal ongueaiilons --This 
power to levy taxes and impose licenses may be transterred to a 
municipal corporation within the limits of the corporation.—S, C. 

22. ‘Mobile School Commissioners 3” charter of, public in its nature, and 
may be altered or amended by the general assembly. —The board of 
commissioners, known by the name of * ‘The Mobile School Com- 
missioners,” as created by the act of 10th January, 1826, was an 
irregular quasi corporation, public in its nature, and so continued, 
under all the legislation in relation thereto, down to the adoption 
of the present constitution of the State, and, therefore, subject at 
all times to legislative control.— Mobile School Commissioners v. 
Putnam et als...... eee rene foe at cnaid iansiteliarwleraroarm voles ore ccs ecateib stale ties 

23. Same; charter of, not a contract sites ‘ted from impairment by con- 
stitution of United States. —Said corporation was created for pub- 
lic ends and purposes, and not for private benefit or emolument ; 
the corporators had no property in the corporation, nor have 
they paid to the State any thing amounting to a valuable consid- 
eration, for its charter ; consequently, no contract existed between 
it and the State, the obligation of which is protected from impair- 
ment by the constitution of the United States. —S. C...........0. 

24. Board of education; power of, over public educational institutions. 
The board of education has full legislative powers in reference to 
the Mobile School Commissioners, and other public educational in- 
stitutions ; and all the public educational institutions of the State 
are legally under the control aud management of the superintend- 
ent of public instruction and the board of eduecation.—S, C.. 

25. ** Mobile School Commissioners ;” power of State over funds of.—Al- 
though the State may not have the constitutional power to divert 
from the purposes of the trust, the fands which have been, and 
are, from time to time, increased and augmented from the boun- 
ties and revenues of the State, it may, nevertheless, in its discre- 
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tion, change the administrators of these trust funds, and the man- 
ner and mode of its administration. —S, C.....2........ SieseeteNie 
26. ‘‘ Mobile School Commissioners ;” office of, when vacated —By the 
act of August 11th, 1868, the offices of the Mobile school commis. 
sioners became vacant. The words ‘‘other school officers” em- 
braces school commissioners. If the complainants, claiming to be 
such commissioners, were elected or appointed after that date, they 
ceased to be such school commissioners, by virtue of the resolu- 
tions of the board of education of the 19th day of August, 1269,--- 


The ‘full legislative powers” vested by the constitution in the 
‘‘board of education,” clothed it with all the powers which the 
general assembly might have exercised, if legislative power had 
not been conferred on the ‘‘board of education,” in reference to 
the public educational institutions of the State. This power cov- 
ers the whole field of legislation on this subject, including officers 
and agents to be employed, the mode and manner of their election 
or appointment. and their tenure of oftice; for what causes, and how 
and by whom removable ; their duties and compensation, &c.— 
So, GaSe arene saiie'pibnim Sere ain ist eieacierisie Bas UINs tae ee icket oie oars - 
28. Same; session of, how long may continue. —Under article 6, sec- 
tion 7, of the constitution, the board of education may continue 
in session twenty business days, not including Sundays; and it 
does not require that they shall tollow in successive order. There 
is no reason why the board of edneation may not take a recess, 
without having the recess counted against it.—S. C...... 2.0... 
29. Same; acts of, what will be presumed to sustain. —If necessary to 
sustain the acts of the board of education, it will be presumed 
that the session was continued for a longer period than twenty 
days, ‘*by authority of the governor.”—S. C .............00000 
30. Same; general acts of, public acts. —The general acts of the board 
of education are public acts of which the courts will take judicial 
notice, as of the other public acts of the State, and the same pre- 
sumptions will be made in their favor.—S. C. ............. noe 
31. Same; what act of, is not a law, in any accurate sense, and does not 
require approval of governor.—A resolution of the board of edu- 
cation, approving or disapproving the appointment or removal of 
an officer, is not in any accurate sense a law, but is merely an ad- 
ministrative act, and does not, therefore, require the approval of 
the governor to give it effect.—S. CC... oc cece ccc eee esses 
33. Ordinance No. 35 of the convention of 1867. and ordinance No, 39, 
last part of paragraph 3; unconstitutionality of.—Not only the 3d 
section of ordinance 38 of the convention of 1267, concerning the 
value of contracts, also the last paragraph of section 3 of ordinance 
No. 39 of said convention, that declares ‘‘that all judgments ren- 
dered in the courts of this State, against defendants, where the con- 
sideration was the purchase-money or hire of a slave or slaves, are 
hereby declared to be null and void,” is unconstitutional and void; 
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they both impair the obligation of contracts.— Fitzpatrick, Ex'r, v. 
DI ere ic aise sao nine @ialeleeieieisiniero sai ewins ee as ieraveure orn ese eemseraiars 
33. State. domestic affairs of; by whom controlled.—The legal, rightful, 
legislative power of the State, subject to the constitution and laws 
of the Union, must control the domestic affairs of the State. This 
power does not exist in the courts of the State, or in any other de- 
partment of the State government, except the legislative depart- 
ment.—Hr Parte Norton § Shields. ........c.cccecccccccccccccees 
34. Government de facto, European theory of; how can be engrafted 
into our /aws.—It is unwise and dangerous to the peace and safety 
of the people to attempt to incorporate into our system of laws, 
except by direct enactment, the European theory of de facto gov- 
ernments. No authority is due to the acts of any government in 
the American Union which the people have not freely ordained and 
established, under the authority of the laws and constitution of the 
Union.—-8. CO ....:0000 00 Somioreade FOR eR CAS SORTASE HOLE 
35. New trials; in what cases can be rightfully authorized.--The legis- 
lative power of the rightful government of the State has the right 
to authorize the grant of new trials, in judgments rendered in the 
so-called courts of the insurgent government, existiny in this State 
after the [1th day of January, Is61, and until the complete and 
full restoration of the loyal, rightful government of the State.--- 


36. Ordinance No. 38 of convention of 1867, section one of ; unconstitu- 
tionality of.---Section one, of ordinance 33, adopted by the State 
convention of 1867, which ordains that “ all contracts for the sale 
of lands which are incomplete by reason of the purchase-money be- 
ing unpaid, or the title deeds and conveyances being unexecuted, 
and which sales took place between the [1th day of January, 1361, 
and the 9th day of May, 1565, unless paid for, or contracted to be 
paid for, in the legal currency of the United States or property 
other than slaves, are hereby declared null and void at the option 
of the parties, or either of them,” is unconstitutional, because it 
impairs the obligation of contracts.---Roach, Adm’r, v. Gunter et al. 

37. Section |, article 8, of constitution of Alabama; effect of, on venue 
of cause in chancery.---Section 8, of article 6, of the constitution of 
this State does not confine the venue of a chancery cause to the 
county of the defendant’s residence, or that in which the property, 
the subject-matter of controversy, is situate, (Pzrers, J., dis- 
senting. )---Fulmore et al. v. Brady..... INCI RECO ee OTe 

38. Solicitors elected or appointed under section 17, of article 6, of the 
constitution; what salary not entitled to.---Solicitors elected or ap- 
pointed under the 17th section, of the 6th article of the constitu- 
tution of Alabama, are not entitled to the annual salaries allowed 
to solicitors appointed under the Code of Alabama.---Reynolds, 
Auditor, v. McAfee, Solicitor ....... ceecseeeeeees Wel cles bir alee Sats 

39. Solicitor under Code ; office of, abolished by contain: ---The office 
of solicitor under the Revised Code of Alabama, is abolished by 
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the present constitution of Alabama, and the annual salary at- 
tached to that office is abolished with the offive.--S. C......., oe 
39. Act of December 18, 1868, and ordinance No. 3) of convention of 
1867 ; what did not authorize.---The act of the 17th of December, 
1868, entitled “An act to declare void certain judgments, and to 
grant new trials in certain cases therein mentioned, and to repeal 
sections 2876 and 2877 of the Revised Code of Alabama,” and the 
third section of an ordinance of the convention of 1867, entitled 
“An ordinance concerning the value of contracts, where the con- 
sideration was Confederate bonds or currency, and for the pur- 
chase of slaves,” having been declared unconstitutional and void, 
give to the courts no jurisdiction or power to grant new trials in 
the cases therein named. Nor is such power given to the courts 
by the ordinance of said convention No. 39, except in cases where 
there is a meritorious defense ; and the fact that the contract upon 
which a judgment is rendered, was given in consideration of slaves 
bought and sold, constitutes no meritorious defense, provided 
good faith was observed between the parties in making such con- 
tract.---Ex Parte Sims, Ex’r. Bee Be Maree einietete iso sworaneleiocsiele wikis 
40. Persons holding office, after passage of or inenees 3and 10 of con- 
vention of 1361, how regurded.—All persons holding office in this 
State, after the overthrow of the rightful government thereof, by 
the late rebellion, and after the passage of the ordinances Nos. 3 
and 10 of the convention of 1861, are to be regarded as persons 
holding office under the insurrectionary organization, then hav- 
ing mititary control of the territory of the State.—S. C...... pietars 
41. Same; judgments of courts of insurrectionary organization, how re- 
garded. —This insurrectionary organization was erected in defiance 
of the public policy and constitution of the United States, and the 
judgments of its judicial tribunals are not such as this court, in 
the absence of legislative enactments, has authority to recognize 
and enforce, except, perhaps, as the decrees of foreign courts. 
(Chief-Justice, arguendo in Martin v. Hewitt. )—S. C...000...004- : 
42. Act December 23, 1863; constitutionality of.—The ‘tact to sup- 
press murder, lynching, and assaults and batteries,” approved 
December 23, 1863, is a valid law of this State. It is not obnoxious 
to the second section of article 5, of the constitution of Alabama ; 
it is upon but one subject matter, though it deals with several 
branches thereof.— Gunter v. Dale C0.......c0cee cence eee eeneees 


CONTRACT. 


1. Contract with carrier; who may sue in his own name.—One who 
has a beneficial interest in the performance of the contract, or 
a special property or interest in the subject-matter of the agree- 
ment, may support an action, in his own name, on the contract. 
So. Exp. Co. v. Caper ton. ....ccccceccvccvscccees Se Sey ne ae ee 
9. Quere—Whether a printed blank receipt, containing restrictions 
of his responsibility, and to be used generally, filled up by the 
common carrier and given to a party sending goods, is a special 
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3. Special contract ; what, carrier may make.---Common carriers may 
reasonably limit their liabilities by special contract ; but public 
policy will not permit common carriers, even by special contract, 
to be exempted from damages for losses occasioned by the negli- 
gence or misfeasance of themselves, or their servants.--S. C...... 

4. Contract, made during rebellion ; what, is void and contrary to public 
policy.---A contract made during the late rebellion, to loan or hire 
mules to a party, known at the time to be engaged in the manufac- 
ture of iron tor the late Confederate government, with a knowledge 
on the part of the bailor that said mules are borrowed or hired of 
him to be employed in the manufacture of iron for said Confed- 
erate government, to be used for military purposes in carrying on 
said rebellion against the United States, is in violation of public 
policy and void, and no action can be maintained thereon. 
Quinchelt v. Oxford Tron Co.. pecaaiets siete sleielevapsie ieee beieiche ersten 

5. Same; what does not inition en owner of pr eperly of.---Notwithstand- 
ing the illegality of such contract, the owner of the mules, in a 
proper action, may recover the mules, if in possession of the 
bailee, or their value if he has converted them to his own use, 
Bie NGA cia, sid ara ie’ ehe-anel Rrstasaeisioieso, _s-niaie eisai beeteleie aiateretsuainiegs erect bares 

6. Quere-—Whether, under the evidence in this case, the mules, by 
the contract of hire, having become lawful subjects of prize and 
capture, it would not be a good defense to an action for their re- 
covery, that while employed in the unlawful business, they were 
captured and carried off by the forces of the United States.---S. C. 

7. Contract; what does not constitute —The corporation known as the 
Mobile School Commissioners was created for public ends and pur- 
poses, and not for private benefit or emolument ; the corporators 
had no property in the corporation, nor have they paid to the 
State any thing amounting to a valuable consideration for its 
charter : consequently, no contract existed between it and the 
State, the obligation of which is protected from impairment by 
the constitution of the United States. — Mobile School Commissioners 
We PAU OF AE alae a oasis cc/ainia, ceys weisveres ones Srecieenaistd Rati tree 

8. Written contract; enticing servant under.—} 3691 of the Revised 
Code of Alabama, prohibiting the enticing of a servant under writ- 
ten contract, is still of force, and is a valid law.— Murrell v. State. 

9. Same; not in violation of ‘civil rights bill.”—Said enactment is 
not in vivlation of, or in conflict with, the provisions of the law of 
congress, commonly known as the ‘‘civil rights bill.” It does not 
discriminate in favor of, or against, any class of citizens. Any per- 
son competent to make written contracts may employ laborers, or 
may be employed as a laborer, under its protection, without regard 
to race, color, or condition.—S. C............6-6- San Arstevs eraeiecs 

10. Infancy of laborer ; what no defense against.—The infancy of the 
laborer interfered with is not a good defense for one who violates 
RIS WWW C. . 5 cease sons cnee Bhels Sasasis si ws euaseaialre nae eeerires 

11. Same; what contracts affected by.—To bring a contract for hire 
within the provisions of this enactment, the whole contract must 
be in writing. Contracts by parol, although valid without refer- 
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ence to this enactment, and binding upon the parties, do not eome 


within the protection of the act.—S. C.............02. ce. ...00. 367 


CRIMINAL LAW. 
I. Buicamy. 


1. Bigamy ; lawful wife not competent witness against husband on triat 
of.—In a prosecution for bigamy, the first and true wife can not be 
admitted to give evidence against her husband.—JVilliams v. The 
State...... esi meh SAWS we hins i aceies a) nies seme esis isiais¥- o3 caemae 

2. Same; jurisdiction of offense.—The baad jurisdiction of bigamy 
is in the county where the defendant married or cohabited with 
the second wife.—S. C...... Ruan iec Gee stecicle sae Bieleraseien te aeeaiays 

3. Marriage, contracted through fear of iniiprtioneet ; when not void. 
Marriage contracted through fear of imprisonment is not void, 
when the fear was not imposed as an inducement to the marriage, 
but arose oe the arrest and prosecution of the party for bas- 


4. Cohabitation ; ; is evidence of w — what can not effect.—Cohabita- 
tion is evidence of marriage, but it can not make a void marriage 
IR i binncdeecle aekwnans eeeneuws Se ieseeeeee ew = 


tl. Burepary. 


1, Section 3695 of Revised Code; indictment under, what should show. 
An indictment for burglary, under section 3695 of the Revised 
Code, for breaking into and entering a ‘‘shop,” should show that 
the shop is one in which “ goods, merchandise or other valuable 
thing is kept for use, sale, or deposit.” To charge that the shop 
was broken into and entered ‘‘ with intent to steal,” is not enough. 
Crawford v. The Staté.........4.. REO OC eee einer ee 

2. Possession of stolen property; explanation of, proper evidence to go 
to jury.—One found in possession of a watch alleged to have been 
taken from ashop by the breaking into and entering the same with 
intent to steal, may explain his possession, and this explanation 
may go to the jury, with the proof of possession.---S. (........... 

3. Prineipal and accessories ; distinction between abolished.—In this 
State, all who in any manner participate in the commission of a 
burglary, are guilty, without regard to the former distinction of 
principal and accessories in such offense.— Wicks v. The State 

4. Burglary, indictment for ; what suficient.—A count in an indict- 
ment for burglary, which charges that the accused broke into and 
entered the store-house of W., “in which goods and merchandise 
were kept for use, sale or deposit, with intent to steal,” is not bad 
on demurrer, because it is not also alleged that ‘‘ said goods and 
merchandise were of any valuable things.”-—S. C........-0566- 


III. Conviction, 


See SENTENCE, 
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IV. DistTinuine wirHour License. 


1. Indictment ; when defective-—An indictment which charges that the 
defendant. ‘‘ did distill vinous or spirituous liquors without license 
and contrary to law,” fails to allege a violation of the revenue act 
of 1868,requiring a license for engaging in or carrying on certain 
occupations.—Johnson v. The State....... CAN Or Ska arora asens 

2. Occupation or vocation ; what necessary to constitute. —To cotati 
occupation or vocation, some time during which it is prosecuted is 
a necessary ingredient. It need not be protracted, but must not be 
momentary. The intention of the party must govera, and this 
must be ascertained by the jury.—S. C........ PORT COROT 


V. Ewnticina SERVANTS. 


1. Enticing servant under written contract; indictment for, when suffi- 
eient.---An indictment under section 3691 of the Revised Code, for 
enticing servant under written contract, is sufficient if it states the 
offense in the language of the statute, although the facts which con- 
stitute the offense may be charged in the alternative.---Murrell v. 
DINO WUC 63:5 owns cans <eeeee a eivtnlaraiernateldlGa vse aiaave ies Seer aaes 

2. Same _—The law in the Revised Code, against “enticing servant 
under written contract,” is still of force, and is a valid law. It is 
an enactment of the legislature of Alabama, under the provisional 
government set up by authority of the United States, and has not 
been repealed, but continued in force by the recognition of the 
present rightful government of the State. --8. C...... 2.22.22. -... 

3. Same; not in violation of ‘civil rights bill.,—Said enactment is 
rot in violation of, or in conflict with, the provisions of the law 
of congress, commonly known as the “civil rights bill.” It does 
not discriminate in favor of, or against, any class of citizens. Any 
person competent to make written contracts may employ laborers, 
or may be employed as a Jaborer, under its protection, without re- 
gard to race, color, or een | aniaiatonateete 

4. Same; infuncy of laborer, what no defense against.---The infancy of 
the laborer interfered with is not a good defense for one who vio- 
FELES OMAR MON == GONG, cuGe Ailes acas cues ueee Whe eeweeeen sss eects 

5. Same; what not necessnry to conviction.---In order to cometat un- 
der this statute, it is not necessary to show that the second or sub- 
sequent employer knew at the time of hiring that a previous sub- 
sisting contract existed, if, after being properly notified of the pre- 
vious existing contract, he failed and refused to discharge the 
labcrer, but still kept him in his service.---S. Cl... ......-.---+-- 

6. Same; what contracts effected by.---To bring a contract for hire 
within the provisions of this enactment, the whole contract must 
bein writing. Contracts by parol, although valid without refer- 
ence to this enactment, and binding upen the parties, do not come 
within the protection of the act.---S. C.... 2... cece eee cece ee 

7. Same; rights of parties to contract for labor.---In such contracts 
for labor, as in other contracts, the obligation must be mutual, and 
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if such contract be dissolved for any legal reasons, the laborer can 
make a second contract, without regard to the first.---S. C........ 367 


VI. Fonrcery. 


Agent; whal competent witness to prove.—The agent of a company 
to whom application has been made for payment of a forged de- 
mand against the company, is a competent witness to prove his 
agency, ina prosecution for forgery against the person who at- 
tempted to collect the money.— Manavway v. The State............ 3875 
2. Forged instrument ; must be produced or accounted for. —The instru- 
ment alleged to be forged must be produced at the trial, or its ab- 
sence satisfactorily accounted for.---S8. C........-...----- 02 eee . 375 
3. Evidence ; what admissible as part of res gesta.---Genuine papers 
of the same kind as the one alleged to be forged, which were pre- 
sented with it, and taken from the accused at the same time, are 
part of the res gest, and admissible as evidence.---§. C........... 375 
4. Mobile Charitable Association, certificate of ; what necessary to sus- 
tain conviction for forgery of.---To sustain a charge of forging a cer- 
tificate of subscription purporting to be made by the Mobile Char- 
itable Association, the first payment of the money required asa 
condition, precedent to the right of the company to set up a lot- 
tery, must be shown. But it is not necessary to show that subse- 
quent payments required have been made.---8. C..... pteeee sees OU 


— 
. 


VII. Haseas Corpus. 


1. Application for habeas corpus; oath of facts other than those re- 
quired by statute, immaterial on.—On an indictment for perjury, 
the oath of the accused, that “he is the father and proper custo- 
dian of Catharine, or Kate, a colored girl,” made apon an applica- 
tion fora writ of habeas corpus, to inquire into the imprisonment 
or restraint of said Catharine, though false, is not enough to sustain 
a conviction for perjury on said oath. Such oath is immaterial on 
such application ; it isnot one of the juriSdictional facts required 
by statute.— Gibson v. The State. .......cc0cce-scececcccccscccce 17 

2. Hubeas corpus; application for writ, how must proceed.—An ap- 
plicant for a writ of habeas corpus must proceed by petition, which 
must ve signed by the party applying for the writ, or by some per- 
son in his behalf; and the petition must be verified by the oath 
of the applicant, to the effect ‘‘that the statements therein con- 
tained are true, to the best of his knowledge, information and be- 
lief,” and if any other statement, than those required by law, be 
introduced into the petition, they can not, though false, be made 
matter of substance, so that perjury may be assigned of an oath 
verifying said petition.---S, C.,.........00cccececocces Seeeoseeoe 

3. Defendant ; when will be discharged on reversal.—If the matter al- 
leged in such petition may be stricken out as immaterial, and 
there is nothing else of the oath left, the cause will not be re- 
manded, but the defendant will be discharged on reversal.—Re- 
vised Code, § 4316.---S. C.... 0... cece eee wee ane wkd ep wesanae 
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4, Murder ; presumption in relation to prisoner accused of an applica- 
tion for bail.---On an application for bail bya prisoner, whois shown 
to be under indictment for murder, he is presumed to be guilty 
of the charge in the highest degree, and that presumption must be 
overcome by proof.---Exr parle Vaughan... .....00ceceeeeeeeeceeee ALT 


VIII. InpictMeEnrt. 


1. Indictment ; when demurrable.—A count of the indictment in the 
following words, viz.: “The grand jury of said county charge that, 
before the finding of the indictment, Cesar Williams feloniously 
took and carried away a certain paper writing, commonly called a 
cotton receipt, issued by E. M. Byrne & Co., a firm composed of 
E. M. Byrne and Henry H. Bender, and dated December 4th, 1869, 
numbered 928, and issued to M. David McDonald for the receipt of 
one bale of cotton marked [m. p ], and weighing (524) five hun- 
dred and twenty-four pounds, of the value of more than one 
hundred dollars, the property of said M. David McDonald, against 
the peace and dignity of the State of Alabama,” is demurrable, 
because it is too uncertain whether any value of the property 
stolen is aileged or not. The allegation of value here may as well 
apply to the bale of cotton as to the receipt.—Cwsar Williams v. 

RPP NUNS sfass Biss oo cre ea a aos ica se RIS Kin selva reais een eea a DRT ..-. 396 

2. Indictment; when defective. sais indictment ‘whe charges that 
the defendant ‘‘ did distill vinous or spirituous liquors without li- 
cense and contrary to law,” fails to allege a violation of the revenue 
act of 1565, requiring a license for engaging in or carrying on 
certain occnpations.——Johnson v. The State ........, .220- ais ovate “Ee 

3. Occupation or vocation ; what necessary to constilute.—To constitute 
occupation or vocation, some time during which it is prosecuted 
is a necessary ingredient, It need not be protracted, but must not 
be momentary. The intention of the party must govern, and this 
must be ascertained by the jury.—S. C..... Sige ie er istororcio ureters er) 

4. Indictment jointly for same offense; when no conviction can be had 
under.--- Where two persons are jointly indicted for the same offense, 
if the proof shows the commission of the offense severally, by 
each, there can be no conviction of either or both.---S. CG ....... 4)4 

5. Indictment, containing but one count, for malicious injury to a “mare 
and an 0x”; what proper charge on trial of.—On the trial of an in- 
dictment for malicious mischief, containing but one count for an 
injury to ‘‘a mare and an ox,” proven to have been committed at 
different times, it is error to refuse to charge that ‘if the State 
had failed to prove that the mare and ox were injured at the same 
time, or so near each other as to constitute the same offense, then 
the defendant is not guilty as charged in the indictment.”—Bur- 
ESP UU sy URED Ch colavarenaseieia citinie 8 ote Seles al ane br Mistaio ak Sele siniectaieiolereteieis ae 

6. Same; when charge must be proved as laid. —An indictment for 
malicious mischief should charge such offenses in two counts, or 
in the alternative in the same count ; or the charge must be proved 
PP ibe Seer ceKnancindkyianereeseetawhienenwwmcmee Nee 
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7. Indictment under § 3577 of Revised Code; when sufficient.—An in- 
dictment under § 6577 of the Revised Code, for “ disclosure of 
indictment by officer of court or grand juror,” is sufficient if it 
pursues the form of the statute, and is in form analogous to the 
forms prescribed in the Revised Code.— White v. State........... 

8. § 3577 of Revised Code, deputy sheriff ; ‘officer of court” within 
meaning of.—A deputy sheriff is an “officer of court” within the 
meaning of § 3577 of the Revised Code.—S. C..... sis Jsibjousib ieyeie-ouice ; 

9. Same: what necessary to convict under.—The intent to disclose must 
accompany the act of disclosure, in order to justify a conviction 
under said section. (Sarroup, J., dissenting, held, that there was no 
error in refusing the second charge, and that the judgment should be 
affirmed.)—-S.C..... SEY eo PO re et ee 

10. Same; what not necessary to allege in indictment for rape.--An in- 
dictinent for rape, under the form given in the Revised Code, is 
good; it is not necessary to charge that the carnal knowledge of 
the female was against her will.--Leoni v. State...... 2.0.60. 2e0ee 

11. Accused; right of, to be present during prosecution.--In all crimi- 
nal sednenutions in the courts of this State, the accused has the 
right to be heard by himself and counsel, or by either, and for this 
purpose he must be present in court, whenever any action is taken 
in the prosecution, for the purpose of allowing him to be heard, 
should he desire it, except when orders are made fora continuance, 
when accused fails to appear, or of a like character, which are gov- 
erned by the discretion of the court.—Lr parte Bryan...... 

12. Reversal; what not sufficient cause for.—The use of the wend 
“charged” in an indictment, instead of the word ‘‘charge,” if the 
indictment is otherwise formal, is not such a defect as will justify 
a reversal after verdict in the court below, the objection being 
made for the first time in the supreme court on appeal.— Brazier 
Dee NS oo sesso 4 ces Shs ub ees PRvYaleieletoieinlo e oieieie ie ai Peranens 


IX. Jroparpy. 


1. Jeopardy ; word as used in the constitution defined and explained.—The 
constitution of this State forbids that any person shall, for the same 
offense, be twice put in jeopardy of life or limb, The jeopardy here 
meant is that which arises on the final trial upon a charge fora 
criminal offense, and it commences as soon as the parties are at 
issue upon a sufficient indictment, and the case is submitted to the 
jury for their verdict. After this is done, the State can not enter 
a nolle prosequi withoat the consent of the defendant. If this is 
done, the defendant is entitled to be discharged as upon an acquit- 
tal, and this court will so discharge him.—Grogan v. The State.... 


X. Larceny. 


1. Larceny, indictment for ; what charge should be given on trial of. 
On the trial of an indictment for grand larceny, where the testimony 
against the accused is chiefly circumstantial, a charge asked by the 
prisoner, ‘‘that innocence should be presumed until the case 
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CRIMINAL LAW CONTINUED. 


i. 


proved nvalnst the prisoner, in all its material circumstances, is 


bev« nd any rev sonable donht 3; and t} at the evide ice ought to he 


1 fo { 1 4) Fo sikawen 
strong and cogent, to find the defendant guilty as charge 





ould be given.—Moorer v. The State..... .ecces.-- 


props r and Ss 


XI. Lorrertes.. 


Act to regulate: what does not authorize —The act to regulate lot- 


teries in this State does not an 


1 +1 ; : + ; 1 ‘ 
tioriz 1e Commissioner of lotteries 


to issue licenses for the establishment of lotteries, or such enter- 


prises in this State. Lotteries, and enterprises in the nature of 
i 
evs , sas EoSes = Pee tee 
lotteries, can only be established by law.—Zslara v. The State..... 
y es / 7 . . i] . 4 ’ . . ] ] «él 
2. Same; leno,” nob within the meaning of. Phe game called ke- 


1. 


no,’ although a game decided by lot or ch 
der the act to regulate lotteries; and to bet at it, in this State, is 
forbidden by statute and is punishable as a crime.—Revised Code, 


\ 8202 ‘ae 


Qo we . eee ec ce m wes com eee wee ee cee ee ec eccee 


XII. Manictovs Muscurer. 


[ndictment, containing but one count, for malicious injury to a “mare 


and unowes” what proper charge on trial of. —On the trial of an’ in- 


‘ { 


dictment, for malicious imischief, containing but one count for an 


injury to *‘a mare and an ox,” proven to have been committed at 
different times, it is error to refuse tocharge that ‘if the State had 
fii Lte ya ve that the mare and ox W re injured at the same time, 
or so near each other as to constitute the same offense, then the 
defendant is not guilty, as el lin the indictment.”—Durgess v. 
WO TSUTIR oo bins iwc ooo ors re CR a eee or re ee ee eS ee ee 
Same: when charge must be proved as laid.—An indictment for ma- 
licions misehief suould charge such offenses in two counts, or in 
the alternative in the same count; or the cha must be proved 
as | | a. © Siete Diae aie eohe ais WS Cr ere eo eee ee i* 


Valicior y injury lo animal ee hat ( cn ial ingredient of.—Malice 
+ * ] } } + 

towards e OWber 1s an essential my icht of the offense of ma- 

] e- =a Sis 1] ~ Te PF 

he1ou yi to animals, Hobson v. the Sfale...... ji alse bt ss tn Oe . 


Syme; when malice may be inferved.—When the injury is unlaw- 
fully committed, requisite malice may be inferred from the instru- 
nent used, the wantonness of the deed, and any attendant circum- 


stances which would justify the inference in other crimes where 


XITT. 9 MispemMeranons. 


“)) 


Visdemeanors; murder, voluntarily ty kill one accused of. for flying. 


In misdemeanors it will be murder to kill voluntarily the party ac- 
‘used for flying from the arrest, though he can not be otherwise 
overtaken, and houvn there be a warrantt yapprehend him,— Wil- 


met: Tie Stale oe oso a ewes ccd des eee a ee ee ee 
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CRIMINAL LAW—Conrrnvep. 
XIV. Murper. 


1. Indictment for ; presumption in relation to prisoner accused of, on ap- 
plication for bail.---On an application for bail by a prisoner, who is 
shown to be under indictment for murder, he is presumed to be 
guilty of the charge in the highest degree, and that presumption 
must be overcome by proof.---Er parte Vaughan.......... pesto ee 

2. Murder; voluntarily to kill one accused of. for Slying. —In sihidiy, 
meanors, it will be murder to kill voluntarily the party accused for 
flying from the arrest, though he can not be otherwise overtaken, 
and though there be a warrant to apprehend him.— Williams v. The 


Pe eck eokn weve cckcsass Sexe pee pees wees Sees Mess ksion sabe Sees 


XV. Persury. 


1. Application for habeas corpus; oath of facts other than those re- 
quired by statute, immaterial on.—On an indictment for perjury, 
the oath of the accused, that “he is the father and proper custo- 
dian of Catharine, or Kate, a colored girl,” made apon an applica- 
tion fora writ of habeas corpus, to inquire into the imprisonment 
or restraint of said Catharine, though false, is not enough to sustain 
a conviction for perjury on said oath. Such oath is immaterial on 
such application ; it is notone of the jurisdictional facts required 
by statute.— Gibson v. The State..........22.ccccccerceccecs bade 

2. Habeas corpus; application for writ, how must proceed.—An ap- 
plicaint for a writ of habeas corpus must proceed by petition, which 
must be signed by the party applying for the writ, or by some per- 
son in his behalf ; and the petition must be verified by the oath 
of the applicant, to th» effect ‘‘that the statements therein con- 
tained are true, to the best of his knowledge, information and be- 
lief,” and if any other statement, than those required by law, be 
introduced into the petition, they can not, though false, be made 
matter of substance, so that perjury may be assigned of an oath 
verifying said petition.---S. C......... heiereeeewsaces ialaeete ate 

3. Defendant; when will be discharged on reversal.—If the matter mn 
leged in such petition may be stricken out as immaterial, and 
there is nothing else of the oath left, the cause will not be re- 
manded, but the defendant will be discharged on reversal.—Re- 
vised Code, § 4316.—S. C.... .......00000 0000 piecrsisreig nines $2 accu 

4. Perjury ; hain one can fre be charged on affidavit for stabi 
Perjury can not be charged on an affidavit, made before the clerk 
of the circuit court for the issuance of an attachment, unless the 
affidavit asserts the facts required by the statute authorizing the 
process, and these statutory facts are alleged to be false.— /lood v. 
EN CMO Gere ie decwese Senet <aouise ss tneeee esses ase gees 

5. Perjury; definition of.—Perjury is a corrupt, willful, false oath 
taken ina judicial proceeding in regard to any matter or thing ma- 
terial to a point involved in the proceeding. The advice of the at- 
torney who prepared the oath and advised the accused to take it, 
is competent to show what was said and done at the time the oath, 
alleged to be false, was sworn to, for the purpose of showing an 
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absence of corrupt intent, or that the accused was misled or mis- 
REN re sarc eee eres ane a sere eh e150: S1sie d, giare eels oe RG awl e SOs sila euneve 
6. Same.—Generally, an oath to sustain a charge of perjury must not 
only be untruthful, but it must also be corrupt, unless the statute 
otherwise directs.—S. C............... Siacatetiotele\ateveieieioiarewe atarcici nes 


XVI. Rare, 


1. Indictment for rape; what need not charge—An indictment for 
rape, under the form in the Revised Code, is good. In such anin- 
dictment, it is not necessary to charge that the carnal knowledge 
of the female was “against her will.”—Leoniv. The State........ a 

2. Same; what evidence not admissible as evidence of quiit on trial of.— 
On the trial of an indictment for rape, it is proper to prove what 
complaint was made by the prosecutrix, and in support of such 
proof, the testimony of a witness, to whom cumplaint was made, as 
to how, when, where, and what complaint was made, was right- 
fully admitted ; but where the guilt of the accused depended solely 
upon the evidence of the prosecutrix, the testimony of a witness 
as to prosecutrix’s showing witness a garment with blood and mud 
upon it, which prosecutrix said was worn by her at the time of the 
rape, (the witness not knowing any fact about the garment having 
been worn as stated, nor connecting it with any fact known to the 
witness as pointing to the guilt of the defendant, ) although a part 
of the complaint, and for that purpose admissible, when so limit- 
ed, was not evidence of guilt, but mere hearsay, and should have 


been rejected as proof of guilt.---8. C...... Biisiartinen mvat ar Rieversamovaters 
XVII. SENTENCE. 


1. Punishment ; when leaving to jury to fir, is error. —When it is made 
by law the duty of the court to fix the punishment on conviction 
of an offense, and the court leaves it to the jury to fix such punish- 
ment, it is such an error as will work a reversal of the conviction 
and sentence.— Leoni v. State....... Srarascsivseteyeveys Pap eee hs ateareine 

2. § 3577; conviclion under, what necessary to secure. il wn an in- 
dictment under § 3577 for disclosure of indictment, &c., the intent 
to disclose must accompany the act of disclosure, in order to 
justify a conviction under said section.— White v. State......seee. 

3. Indictment jointly for same offense ; when no conviction can be had 
under.—Where two persons are jointly indicted for the same of- 
fense, if the proof shows the commission of the offense severally, 
by each, there can be no conviction of either or both.—Johnson v. 
The State...... Sahara din Wiavers ites wyacanio aa Se ane eeseas aioibialore re atersta pare ereets 

4. Judgment, molion in arrest of ; must be disposed of, in onan case, 
before sentence.—In a criminal case, a motion in arrest of judgment 
must be finally disposed of—it must be overruled or allowed—-be- 
fore the court proceeds to pronounce sentence against the accused. 


Hood rv. State..... Roe eer ea ee wgrgid eco on Miohasslgtenteters oie Bistelics 
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CUSTOM. 


1. Custom, evidence of ; what does not constitute requisites of. An al- 


Jevged custom, that has its origin only some three or four years 





; d ca 
before, is not such a legal ci om as Wl Lee ( 

Such an alleged custom mi Want ¢ SSaT'V 
and elements of a good custom. Tt certainly nted 





other elements of : a custom Evidence offered, t} efoy to 
47 + 1 
prove tha at ti tlt f rll tu Slave tise Was 
Wee , , ? 
notorious, custom in ¢t 1 borhood and county in whi 





tracts, and nothin l of kind of doliars, the parties 
stood a id meant Ci fed moneys \ prop 1] reyecred, on 
motion of the party against whom vas offered.---Puford et al. v. 
PME e kes eke oeaus ee ee a a oes ee ere bs 6h eee 
9, Commission merchant: when liabl Jo nierest on balance reine ne 
ing in his hands.—A con ission merchant is Hable for luterest ona 
balance in his hands in favor of his }) neipal, in the absence of 
proot of some contract or usave of trace to the contrary.- rice 
Williams & Sons v. BOOTED ene men Satanste aieseaty bree Gotcha Sik : 








DAMAG 


R Agreement to deliver property, aernion for damades or breach of 














when 3 seizure of, by ( one if eoticer no oo Cis! against, T. and 
U. had ntro sy about t mwherslip of a hot LY. threat- 
ened to inform a Confeder ofiiecr that \ roperty of t 
governime) lt bel i { - 1 { { 1 { ut 
the Contedera Le i ! ( oO the horse nd not 
to induce him tos i V ttosee bimn,and told by e auare 
termaster that h the mse, Att this, | lnfor | 
T. of all that oc ed i | nad | 1 te rhii } 
matters in di i Lan award rendered f r i i} 
horse to U,, w! i i lby T. and U. Tield. th ) 
defense to T., in ti by U. agaist the; ment, 
that a Conie le { (| r sel } } ! i hig- 
tion gained from U. on his ‘iy -Joole vr. Urquhart 

2. Trover and adi me, tw aclioi ® lune of property, « ' 1p. 
sessed.—-In dciinue, n trover, tl ivy m 3 ft value of 
the propel Va any thine petween the adem i i ul lreer 
Chur, bo Coibles St Ol. oo os ceko ssc Per ae oe eA. aa ars 

i Damage sy for adele lions what me he a sidered, iin determining. 
The deter ion Of the property from u In adaition to ¢ \- 
nual re ol il nay ( i lered t th itn eStn tii Lint 
damages for t letention, PRs te os Poe ke ea wees 

DEED. 

1. Deed, notice of intention to ercceute : what not otice of. Notice of 


an intention to execute a deed, is not notice of the contents of the 


deed as executed.—Ponder v. Scott <0... ccc ccec ess cceccegecceses 




















DEED—ConTINUED. 


9, Same; purchase r, what chargeable with notice of.---T he purchaser 
is chargeab! with notice of every thing that appears on the face of 
the de Is in the chain of his title. bu he is not bound to enquire 

into collateral circumstances.--- Burch v. Carter..-.-. 2... cee eeees 

2 Diterent written instruments 3 iwhen: “ill be pre wmed to evidence but 


a single contract.---When two instruments of writing are ¢ xecuted 





} 1 ha +_y ~ «0 1 ne fore 
on the aay, relate to the sam pyect-matter, and one refers 
to the other, the presumption is that they evidence buta single 
bad vane , i . z 
eae TR eRCEE 1S TE Fs LS TIL wn Sig 6 sacs nica WSS Sale ae ae eters es 


. ce nd , . 4 
Fee absolute upon condition, &e. ¢ whati frament creates. sp being 
. } 


— 








i ’ 
10 | » M.. conv i eertain real estate in payment, 
and received from him at th me tim writing, not onder seal, 
nor attested or acknowledged, to which M. bound himself to leave 
the propert nder J.’s con land } mn for three years, with 
the privi ol H 1 all f 1 retaining whatevei 
amount he realized by sil ver the valuation placed upon 


suc] tion in th ale to M id the tax 1d interest,—/leld, 


i 

that M.’ ite in the 7 vert isa fee absolute, upon condition 
; : : : 

of dl iture by a sale by J., within the time specilied, and as to 
a pi er from J., the latter was ob considered the absolute 
owner, and that the formieliti of the execution of tue conveyance 
att lto the wiriting.—s. ( Ree er cr si glaturastiphetsaibte slate 
T 4 , 1 \ 

DECI 11 TION. 
Sree EvipENcE AND ESTOPPEI 

DEVASTAVIT 
Sez I wp ADMINISTRATORS 


Ll. Dein ion. Sp jon of cachen will not be allowed, unless adverse 





yp 1 sho actual injury } ion of a depos 
P F 1 
} ( Vers ] \ ) \ id it 
i Lco if liter ‘ iad ! rogatories, 
1 camination by the commit ner, Will not be allowed, 
) , oe A } oa 
} { 1 WMV tO Mink DY suecn 


pl ae JE 7 nw case error will t | resumed Goodrich v. 


’ ’ owe 
» a. I 7) ( cna ve s actice ? lio reqarded.--1L} 
1 } } 1 1 ‘ 
1 i ( i bd VUE } ih such Cases, are 
not to | led as perewptor ‘ nishing proper 
1 i Nel ! ! in ishing proper 
sa j ee 
an Litt l ill ( Chaneecry hue ra 
cs wane ‘ 
Revised Code, p. 824 eileen has Certealee nace siete ert neteets Svepeta we 
3 D ; PF ‘ * on } ; fy, ] geet ' 
oo s/t] won, SUPPVCSSION OF 2 wien f wre oo} ehusdl of withess 10 dh- 
" Fe 1 } , 
sirer interrogatories will not be cause ”. Lhe refusal or failure of a 
Withess to answer a question, addressed to b on an examination 
ri 41 : . ee } } ‘82 ‘ 
bet the commissioner, will not be held a sufficient reason to sup- 


press such deposition on motion of the adverse party, when it ep- 
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pears that the interrogatory is sufficiently answered in another por- 
tion of the deposition, or that the answer would be immaterial on 
the trial on the merits of the cause.—S. C..................0000.. 
4. Deposition ; when will be suppressed.—A deposition, taken on in- 
terrogatories, without giving the adverse party the notice required 
by section 2718 of the Revised Code, will be suppressed, unless it 
be shown that the party to whom notice is required to be given, 
under the provision of said section, resides out of, or is absent from, 
the county. Ifthe adverse party be a corporation, then it must be 
shown that the domicil or place of business of the body corporate 
is not in the county, and that it has no officer, or agent or attorney 
of record, within the county, to whom notice may be given.—Ox- 
Sord Iron Co. v. Quinchett. ..... 0.000 er err eter eaves 
5. Same; motion lo suppress, when in time.—A motion to suppress a 
deposition so taken, is in time if made after the parties have an- 
nounced gpenagieg ready for trial, but before the trial is in fact 
OOMMPENCEE:—B. C66 iso oc < 5050 case e'ss's SOR Ros aos SS eiseaie Gan 
6. Deposition, taki iny of ; when eapeker, what will net cure irregularity 
of.—It is irregular for the plaintiff to take a deposition in a cause 
before the defendant is in court, by the service of process on him 
personally or by the attachment of his estate, or in some other le- 
gal way ; and such irregularity will not be cured by a subsequent 


WOMIMMALYMONCAPANCE, B50 6555555 ciswices ccna cic seb sdeeeesesscen 3 


DISCONTINUANCE. 


1. Discontinuance ; what will operate as.—Where several executors or 
administrators are sued, service of summons on one is suflicient, 
and a discontinuance, without cause apparent on the record, as to 
one, will be a discontinuance of the action.—7/uffman, Adm’r, Da- 
een eee ey AAS ENG ATO Der Cee err ee 

2. Discontinuance ; what sateen nt to.—The death of one of sev- 
eral defendants served with process, in action of debt on a bond 
or note executed by several persons, and the abatement of the suit 
as to such deceased defendant, does not discontinue the whole ac- 
tion.—Garrelt etal. rv. Lynch, Adm’’...... 2.0000 ccccsesecscess 

3. Same; definition of.—A discontinuance is an unauthorized dismis- 
sal of the suit as to one of several defendants who have been served 
with process. The death of one of the defendants, and the abate- 
ment of the suit as to him, does not have this effect.---S. C..... ote 


DOWER. 


1. Allotment of; jurisdiction of probate judge.—The judge of probate 
may cause an assignment of dower to be made, when this can be 
done by metes and bounds, without injustice, whether the lands 
have been aliened by the husband or not.—-Snodgrass v. Clark.... 


2. Same; when probate judge must decline jurisdiction.— But when the 
lands have been aliened by the husband, and the wife has not re- 
linquished her dower, then if an assignment can not be made by 
meles and bounds, without injustice, the judge of probate must de- 





487 


487 


487 


273 


324 


324 


198 














INDEX. 767 








DOWER—ContINvuED. 


cline jurisdiction, and application must be made to the court of 

chancery.—S. C.............2000- eee Sheteicaeale wa Kisii OO 
3. Improvements on lands ; what not satileds to oust jurisdiction of 

probate judge. —Clearing up and putting in cultivation nine or ten 

acres of land on a tract of 160 acres, and building some houses 

thereon, is not enough to oust the jurisdiction of the judge of pro- 

bate, unless it be shown that an assignment of dower, by metes 

and bounds, would be unjust. This court will not presume against 

the decree of the judge of probate, that such assignment can not 

be made. There must be clear proof that it would be unjust.—S.C. 198 
4, What act barred, in 1840.—If the wife joined with the husband in 

a deed in this State, made in 1840, this bars her dower in the land 

conveyed by such deed,—S. C...... Motions Movisispieteess: ae 
5. Bill in chancery ; what, not without equity.—A bill i in aes by 

the widow to recover the rents of her dower interest from the death 

of the husband to the assignment of her dower, is not objectiona- 

ble for want of equity.-- Boyd v. Hunter. ..¢.......... SSecoen taka ... 705 
6. Same; what not multifarious.--It is not ‘nla, because a 

demand for the rents derived from a lease made by the husband is 

joined with a claim for rents against the administrators personally, 

accrued before and after the allotment of dower.—-S. C......... es 
7. Same; in what suit, heirs of decedent, are not necessary parties 

defendant.—The heirs at law of the decedent are not necessary 

parties defendant with the administrators, to a suit against the lat- 

ter by the widow for the rents of her dower interest after its assign- 

SOIR RR aha 0 cata te aloo staining ct oitiale! icisiela\s siniwia's'e, a Siarnie'sisiwtepinjeine mre istere 705 
8. Same; what not misjoinder of parties.--Nor is it a misjoinder of par- 

ties to unite the tenants of the administrators with them as defend- 

ants.—S. C.......... sade tole ala sueka oareie: SV ats) eralassiaveea, 6 015 ATT Sate Se Gist we 705 
9. Same; when equity will settle matters of account which are enforce- 

able at law.—The jurisdiction of equity having attached, that court 

will complete justice between the parties by settling an account for 

rent due by the tenants, up to the termination of the defendant's 

possession, although such rents might be recovered at law.—S. C. 705 


~ 
i) 
eo 


10. Administrators, how liable for rents to dowress.--The administra- 
tors, in this case, are liable as such for the rents accrued under 
the husband's lease, and personally for those arising under the 


ll. preorensle item saute of; how liable to dowress for rents.—The 
tenants of the administrators are liable to the dowress for the 
rents not paid by them at the date of the assignment of dower, 
and for such as may afterwards accrue during the continuance of 
nee ON Gis os sv ncckseesnscdisisinseres dua Hepat a 

12. Estate for years; how effects a title of pie —-An estate for 
years interposes no impediment to a title of dower, and if rents 
be reserved to the use of the husband the widow is entitled, upon 
endowment, to a proportionate part of such rent.—S. C.......... 705 
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ERROR AND APPEAL. 


I. AprpEean—WueEN Lies. 


}. Appeal; what such final judgment as will authorize.—An order of 


the circuit court setting aside and annulling a judgement render 


by it at a previous term. and taxing the plaintiff with costs, is such 
a final judgment as will authorize an appeal to this court.—4lbrit- 
ton, Guard’n, v. Canterberry et al... 


2. Same. —An order of the cireuit court, setting aside and vacating 
g, 


on motion of the defendant, a judgment rendered ata previous 
term, is a final judgment upon which an appeal will lie.—S. C..., 
3. Same.—Dismissing a case out of court for want of prosecuti 

and taxing plaintiff with the costs, is a final judgment which will 


authorize an appe al to this court.— 8 


IJ, ApPpEaAL--WHEN bors not Liz. 


1. Appeal; when does not lic.—An order of the circuit court, setting 


aside a judgment rendered by it at a previous term, and granting a 





new trial, is not a final judgment, and will not authorize an appeal, 


Lawson v. Moore.... Hearne Ree nace is Vea s Tao es ee atl doy ls GEE cee 


2. Same; what not such a final judgment as will support.—An order of 
the city court of Montgomery, overruling a motion to set aside an 
order of snid court, made ata previous term thereof, rranting a 


new trial on a judgment of that court under ordinance No. 39 of 


the convention of 1867, is not a final judgment, upon which an ap- 
peal ean be taken. An appe al on such an order will be dis: Lissed, 
on motion of the appellee. — Hatchett et al. vo M ilier et al. 

3. Sames what not such fin al judy wit as will authorize Lhe error 
in granting a new trial at a subsequent term of the court, can not 


be corrected by an appeal to this court, before final jadgment ; for 


the reason, that an order vranting a new trial, in sueb a case, is 
not a final order or judyment. ‘The remedy to avoid such an ervor, 
is an application to this court for a ivandanus to require the judge 
or court, making such an order, to vacate and set aside the same. 


PEE ATID CARS MOL Fig nln os <ai> 8. oles sats bere dios 
4, Sane 3 what Cun he hro { ili tlo this court on ap eal. Only th r cord 
up to the final judgment, including the record of the final judg- 
ment itself, can be broucht to this court on ippeal from such final 


judgment. What happens after the final judgment, in the court 





below, exce pt a correction nune pro tune of the juder it, or other 
proceedings antecedent to the judg nt, Is no part of the record 
upon which errors can be assi lin this court, on an appeal from 
sucn final ju gment. Montevallo foa VY } ing Cos 0: Treynol ls. . 
5, Sane ? when will le disim sed. —If the final 11 l tik in ft ourt 
below is set aside on motion of the appellant, and a new trial 
eranted after the appeal from such final judyment, and wl the 


same is pending in this econrt, although such order of the court 
below may be erroneous, such appeal will be dismissed on motion 
of the appellee, in this court, after the grant of such new trial, 
c ( 
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6. Appeal ; what not such final order as will authorize.—Dismissing 
the levy of an attachment, is not such a final order as will authorize 
an appeal to this court.—Bray & Bros. v. Laird......2. eceee sees 

7. Quere ---Does not an appeal lie from the final order of the judge of 
probate upon a proceeding of lunacy, as in other cases of the final 
disposition of a cause ?---Fore v. Fore...... (Atcar eeoimeemmnee ees 


III. Practick anp PLEADING. 


1. Judgment ; when will be reversed and rendered.---Where the com- 
plauint claims damages against an acceptor improperly, and the 
judgment is for the demand, this court will reverse, and render 
judgment for the correct amount, at the cost of the appellee.--- 
Manning v. Kolin. .... MEtearee Se davevenou se weusiaioyetersi ater ave: ore arwtaisteier ye 

2. Appearance, general; what is not, and can not pean effect of.---An 
appearance of a defendant by motion to dissolve an attachment is 
not a general appearance, and can not have the effect of one.--- 
MEDOT EO. TOLCHEN BOW 6 5 oe is 50.66) 3s! ohoia eid -ciasere s Wis Sisiaierets Distassysketorearacois ats 

3. Judgment by default, “ne af’; when will is treated as clerical error. 
A judgment entry that the parties came by their attorneys, will be 
treated as a clerical error on appeal, when the bill of exceptions 
shows that the defendants made default.—S. C...... araloreeihine sist 

4. Reversal; what not sufficient cause for.—The use of the word 
“charged” in an indictment, instead of the word ‘‘charge,” if the 
indictment is otherwise formal, is not such a defect as will justify 
a reversal after verdict in the court below, the objection being 
made for the first time in the supreme court on appeal.— Brazier 

FOCINME SIR ANG, 7a ai sae iaiolsnsicyers oiateiaraia easier Seieicisis a8 aatoieies states astern cies 

5. Same.—On appeal in a caddie’ case, the whole record is to be 
looked to in order to enable the supreme court to make up its 
judgment ; and if the whole record so explains itself as to make all 
the parts consistent, a cause will not be reversed because it appears 
that the accused was indicted by the name of Henderson Brazier, 
but applied tor and obtained a removal of the trial in the name of 
John H. Brazier, when the judgment itself shows that Henderson 
Brazier and John H. Brazier are the same person, no objection or 
exception being made in tbe court below.—S. C........... eeee 

6, Submission of cause; when will not be set aside.—After assignment 
and joinder in error, and the submission of a cause in this court, 
the revoking ot the order of submission is a matter of grace, rest- 
ing within the discretion of the court. A motion to set aside the 
order of submission by one of the parties in a cause, will not be 
granted, when it may work injustice to the other ee re & 
Bro. et al. v. Cullom § Co. et al. palseneeaee sighted miele siete seaieetes 

7. Assignment of error; what, exc thdine Sovegulabitins ee om cosistilininn 
An assignment of error ‘‘that the court erred in rendering judg- 
ment as shown by the record,” without any other assignment, ex- 
cludes from consideration any mere irregularities in the proceed- 
ings.—Curry, Garnishee, v. Woodward. ..........+2.---- Biya aeatiahen 
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8. Complaint, defects in; how can not be taken advantage of —When 
the complaint shows a substantial cause of action, its defects, 
which would have been available on demurrer, can not be taken 
advantage of on error, when the parties were present in the court 
below, and failed to make the objection there.— Watson et al. vs, 
Knight..... pee epetoied eee oshxleeas wee eeer 352 

9. Objection ; what can not te wiie for the first time in this court, by 
party appearing in court below.—In a proceeding under the Revised 
Code, to erect or raise a dam, the objection that less than fifteen 
days intervened between the filing of the application and the in- 
quest of the jury, can not be raised, for the first time, in this 
court by a party who appeared in the primary court to contest the 
application, and there omitted to make the objection.— Bush v. 
Robinson........ ee TT ere : es ire bic cncip e tiausveleisie's 328 

10. Facts, existence of ; w hat pajhakent we “a of, on appeal.—When an 
appeal is taken upon the record merely, without a bill of excep- 
tions, it is sufficient if the existence of a fact, necessary to uphold 
the judgment of the court below, appear either actually upon the 
record, or by the determination of the court.—S. C............. 328 

11. Error, what can not be raised for first time in this court.—The cita- 
tion to the garnishee in an attachment suit, varied erroneously 
from the attachment and judgment, in describing the plaintiffs as 
guardians of two persons instead of one of them only,—Held, the 
error, if one, is amendable, and can not be raised for the first 
time in this court, the parties having failed to do so in the lower 
court.—Price Williams §- Sons v. McConico et al., Guardians...... 627 

12. Judgment ; when erroi to vacate, at a subsequent term.—-It is error 
for a circuit court, at a subsequent term, on motion of defendant, 
to vacate a judgment in favor of the plaintiff, and to declare the 
same null and void, upon the alleged ground that the court had 
no jurisdiction to render such judgment.—Exe Parte Morris 
WRAY apace so uboukaeswiese cose ees oe poise famine av siseieres 361 

13. Mandamus; when will not be issued.-Such judgment is a final 
judgment, upon which an appeal will lie to this court, and a man- 
damus, or rule nisi will not be issued requiring the circuit court to 
set aside and vacate the order and judgment declaring said judg- 
PNG aN ANE WOIE.——B. ©). . ooosc css snc ccisica see viesssicesesiees 

14. Partnership, suit by ; when judgment by default is error.---In a suit 
by a partnership, in the firm name only, neither the christian nor 
surnames of the persons comprising the firm appearing in the 
record, nor aught else in the proceedings by which an amendment 
might be made, it is error to render judgment by default. ---Land- 
ford v. Patton, Donegan & Co. ... 22.20. secccccccscccccccccceses & 

15. Service of process; who may deiifitly accept. = a suit spel a 
corporation, any officer, agent or employee thereof, on whom the 
summons and complaint may be executed, is competent to accept 
the service.---Tulladega Ins. Co. v. Woodward. ......+00.+eeeee oo. 287 


16. Service of process, acceplance of ; what not evidence of.---An accept- 
ance of service by one as secretary of the corporation, is not of itself 
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sufficient evidence that he bears that relation to the corpora- 
HOR a= 0s Cy wo sisicisie o's: ee eT eer ee at srel pvcimictaheisieie aioteie ars ene 
17. Judgment entry, recital that “service was proven to satisfaction of 
the court” ; how construed.---A recital in the judgment entry that 
‘service was proven to the satisfaction of the court,” will be in- 
tended to mean that one who accepted service as secretary of a cor- 
poration, was shown by the proof to have been such secretary, in 
order to sustain the judgment.---S. C....... shales cir AS dine olsen oom 
18. Exvecutors and administrators ; service of process on.---Where sev- 
eral executors or administrators are sued, service of summons on 
one is sufficient, and a discontinuance without cause, apparent on 
the record, as to one will be a discontinuance of the whole ac- 
100: —— Eup, AGN. 5, 0: DAviGOR sc cic ccc cccesesccceceses sssincs ete 


ESTATES OF DECEDENTS. 

1, Statute of non-claim, answer to plea of ; when bad on demurrer.--The 
answer to a plea of the statute of non-claim, which discloses the 
fact that a claim or debt against an insolvent estate was not pre- 
sented to the representative of such estate, within eighteen months 
after the grant of letters testamentary or of administration on said 
estate, is bad on demurrer, (Peck, C. J.,dissenting, and holding, 
that in this case the facts relied on, asa replication to the plea of stat- 
ule of non-claim, were tantamount either to an actual presentment of 
the claim, or to a waiver thereof, or to an excuse for not presenting the 
same.)—Clark, Adm’r, v. Washington.... 2.2.2. «+++ dsreeia tee Sacesac eee 

2. Claim. preseniation of ; when may be inferred by jury.—Neverthe- 
Jess, upon an issue properly made before a jury, the facts relied on 
as a replication in this case, may warrant a finding of a proper pre- 
sentation of the claim.—S. C..............-..-- sowie Ss teases 

3. Decedent, sale of personal property to pay debts ; necessity for, a ju- 
risdictional fact, what allegation sufficient.---The necessity for a sale 
of the personal property of a decedent, to pay his debts, is a juris- 
dictional fact ; and an application by an administrator for an order 
to sell certain described personal property, left by his intestate, 
which alleges that in his opinion, a sale of the property is neces- 
sary to pay the debts of the intestate, is sufficient to confer juris- 
diction upon the probate court.---Reynolds, Adm’r, v. Kirkland... 312 

4, Afidarit made in Mississippi; what sufficient basis to authorize, on 
settlement in probate court.—An affidavit made in the State of Mis- 
sissippi, before an officer there, authorized to administer such oath, 
in regard to the correctness and justice of a claim against a dece- 
dent’s estate in this State, is a sufficient basis to support an 
amended affidavit in support of such claim, upon the settlement of 
an insolvent estate in a court of probate in this State. —Voz v. Law- 
son, Adm'r......... eeaeNetro cn aie as Esisiain eee olaweaia oie aterareueesraievoiies 

5. Insolvent estate, claim against; what sugicient filing of. —A copy of a 
claim against an insolvent estate, with a proper affidavit, delivered 
to the probate judge, is a sufficient filing of the claim, under sec- 
tion 2196 of the Revised Code.—Erwin et al., Ex’rs, v. McGuire et 
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6. Same ; verification of ; what must be.—The verification must be legal 
evidence of a just and subsisting demand.—S. C.......-......... 499 
7. Same; when claim need not be filed.—It is not necessary to file in 
the probate court a claim on which suit was brought prior to the 
declaravion of insolvency of the debtor’s estate.—S. C.......... . 499 
8. When children born slaves are entitled to inherit the esiate of freed- 
man who died in 1860.—Children born cf slave parents during 
slavery are entitled to inherit the estate of their father, who died 
a freedman in this State in the year 1860, when his estate remained 
in the hands of his administrator up to the date of their emancipa- 
tion, and was then unclaimed by the State.— Stikes, Adm’r, v. Swan- 
son et al.......... Pe ite aiaieieke SASS aes cad ce atta BROT GS Wier islets arate 633 
9. Decedent's lands, sale of, under order of probate court; promissory 
note given to secure purchase-money of, what defense can not be set up 
against.---In an action of debt on apromissory note, tor ‘*dollars,” 
given to secure the purchase-money of lands of a decedent, sold 
in this State, in the year 1863, under an order of the probate court 
for the payment of debts, it can not be shown in defense, after the 
return and confirmation of the sale in the probate court, that 
the sale was for Confederate treasury-notes, and not for ‘‘ dollars,” 
in some lawful currency of the United States. (Sarroup, J., dis- 
senting.)---Hill, Adm’r, v. Erwin. PE ea « catsee Sway mscseeces, ODE 
10. ‘* Dollars ;” meaning of.—It such. a eile is pe yermitte d to stand, the 
word ‘‘dollars” in such note must be construed to mean such 
dollars as would be a legal tender in payment of debts. (Sarro.p, 
cn 5 ekees pa NRE EN OA CdS anv Aw beetwe wuss 661 
11. Vendor's lien; what not destroyed by.—The failure to present the 
bond, for the balance of the unpaid purchase-money of lands, to 
the administrator within the time required by law to prevent a bar, 
does not cut off the vendor's lien; it only cuts off the right of the 
transferee to participate in the distribution of the estate of the 
decedent with the other creditors, who have duly presented their 
claims.— Mahone v. Haddock et al...... 2.2222 .2----- pee eeionGias 92 
12. Trust estate; liability of, for services rendered at request of trustee. 
One renderving services to a trust estate, under the employment of 
the trustee, has no redress against the trust for the debts thus con- 
tracted, except to subject an equitable demand of the trustee to the 
payment of such debt.— Wade v. Popect al........ RGhciyeeen ones 690 
13. Same; when executrix liableat law as executrix. —An executrix with 
power to ‘‘carry on” the testator’s farm as he did in his life-time, 
is a trustee ; and if the will gives her authority to contract debts 
for expenses incidental to the management of such estate, she is 
liable at law for such debts as such executrix. A party having a 
claim against such executrix can not go into chancery in the first 
instance to enforce its payment, except to reach equitable assets. 
Di stawicn seen s eases iste ste teroteioietsiale ei cic Penile sn Sse ale covece OO 
14. Same; when executrix not liable as executrix in equity. —An overseer 
who has rendered services for such executrix and purchased mules, 
at her request, for the purpose of carrying on such farm, can not, 
‘ster suing her and recovering judgment against her in her indi- 
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vidual capacity, go into chancery against her as such executrix, to 
enforce the payment of such judgment at law.—S. C............. 


ESTOPPEL. 
1. Estoppel; when set up, what proper inquiry for jury.—In a suit 
against warehousemen on cotton receipts for the non-delivery of 
cotton, the defendant’s witnesses testified that the plaintiff, in the 
presence and hearing of the defendant, declared that he had sold 
his cotton, a part of which had already been deposited at the ware- 
house, to another person who was present, and who immediately 
directed the manager of the warehouse, in the presence and hear- 
ing of the plaintiff and defendant, to ship the cotton to his order 
as he received it, which was accordingly done,— Held, that a charge 
to the jury, that if these facts occurred after the receipts were given 
for the cotton, the verdict should be for the defendant, but nothing 
which transpired before could bar the plaintiff’s action, was erro- 
neous, and that the proper inquiry for the jury was, whether the 
declarations and conduct of the plaintiff, under the circumstances, 
were calculated to, and did, mislead the defendant.— Abrams, Surv. 
Part., v. Seale, Adm’r.....0..... a aiasateas wi chaigieiatarsiotaleibletaisleneeaicineeys 
Same; fraud, under plea of ; what evidence inadmissible.——In a suit 
for trespass against an officer for selling plaintiff's property on an 
execution against a third person, the plaintiff is not estopped, be- 
cause the defendant in execution, in his presence and without ob- 


© 


jection from him, claimed the property as exempt to himself from 
execution, when the plaintiff’s title to the property had been de- 
rived trom a purchase from the defendant in execution, and when 
the judgment might have been a lien on the property, if it had not 
been exempt to such defendant at the time of the sale. Such evi- 
dence, unsupported by any thing more definite, is inadmissible on 
a plea of fraud.— Watson et al. v. Knight.........---.---+--- aystea 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY—SUFFICIENCY. 


1]. Rape; what evidence not admissible as evidence of gui't on trial of.— 
On the trial of an indictment for rape, it is proper to prove what 
complaint was made by the prosecutrix, and in support of such 
proof, the testimony of a witness, to whom complaint was made, as 
to how, when, where, and what complaint was made, was right- 
fully admitted ; but where the guilt of the accused depended solely 
upon the evidence of the prosecutrix, the testimony of a witness 
as to prosecutrix’s showing witness a garment with blood and mud 
upon it, which prosecutrix said was worn by her at the time of the 
rape, (the witness not knowing any fact about the garment having 
been worn as stated, nor connecting it with any fact known to the 
Witness as pointing to the guilt of the defendant, ) although a part 
of the complaint, and for that purpose admissible, when so limit- 
ed, was not evidence of guilt, but mere hearsay, and should have 
been rejected as proof of guilt.---S. Cio... 0. cece cece eee cee ne 
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2. Absent witness ; written statementof what would testify ; effect and 
JSorce of.—The written statement of what an absent witness would 
testify, if present, when accepted in lieu of the witness, must have 
the same force, so far as credibility is concerned, as the oral state- 
ment of the witness would have,—Rule 16, Rev. Code, p. 821. 
Crauford v. State....... Peete ee eee a ae ree Wr ew ccee OBR 

3. Admissions of what absent itesseee would prove; effect of.—When 
a party, ‘‘for the purpose of a trial,” admits that certain absent 
witnesses, if present, ‘would prove the facts stated,” in an affidavit 
for a continuance, and which is made a part of the bill of excep- 
tions, the facts so admitted are, to all intents and purposes, the 
testimony of such witnesses, and for the purposes of the trial, en- 
titled to the same credit as if they had testified in open court. 
Unless such evidence is impeached or disproved, it must govern 
the judgment of the court in the same degree as any other testi- 
mony. It cannot be disregarded without some legal reason. 
Snodgrass v. Clark.........-...4. ieee ese se aes SGis Cesieleces) EEO 

4, Same.—Admissions of what it is stated absent witnesses will swear, 
made by the plaintiff’s solicitor to obtain a hearing and prevent 
a continuance, must be held to have the same force as the deposi- 
tion of such witnesses would be entitled to have if regularly taken 
by the defendaut.--- Hughes v. Hughes... 0.0... 00.006. Sisigeistciisioaw is. OR 

Reputation of physician who examined and testified as to wounds in- 
Slicted on deceased ; when admissible evidence on trial for manslaughter, 

On the trial of a defendant for manslaughter, the reputation of the 
physician who examined the wound which caused death, and who 
proved its character and effect to the jury, is not a part of the 
issue, and is irrelevant evidence on such trial, unless the reputa- 
tion or capacity of the physician is assailed.—DePhue rv. State.... 32 

6. Acceptor ; when may be considered indorser, guarantor, or acceptor, 
supra protest—When a bill of exchange exhibits the signature of 
one to whom it is not directed across its face, and another name in 
the lower left hand corner where that of the drawee is usually 
placed, the tatter will be deemed the drawee, and the former will 
be considered the indorser, guarantor, or acceptor, supra protest, 
according to the evidence.— Wallan v. Williams...... iaetcieitbareisieate 347 

7. Parol evidence: when admissible to explain relation of parties to bill. 

In such a case parol evidence is admissible to explain the relation 
of the parties to the bill, when sued on by the payee.—S. C. ..... 347 

8. Written agreement ; what testimony insufficient to reform.—A written 
agreement by the vendor to deliver a lot of cotton to the purchaser 
at a specified place, after due notice given, fire risk excepted, will 
not be reformed into one to pay the freight only, when the testi- 
mony of the complainant is negatived by that of the defendant, 
and the only other witness of the complainant testifies that the 
sale was pending two or three days, and that he did not pay par- 
ticular attention to what was being said i the parties.— Arnold v. 


Ue Ls Dh eS A ee en ES Se eee eye paste Wimisieese eieiniareleis 
9. Bill of exchange ; what evidence error to exc’ be under plea af non 
assumpsit, §:c.—On the trial of an action by the indorsee against 
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the indorser of a bill of exchange, the plea being non assumpsit, 
with leave to give in evidence any matter that may be a defense to 
the action, if the court excludes evidence, which, with other evi- 
dence that is admitted, tends to show that the defendant has a 
good defense for the reason that the plaintiff, as to him, is nota 
bona fide holder of the bill, for value, it is an error for which the 
judgment will be reversed and the cause remanded.—Battlle v. 
PEPMieisin « pieicieGlerw sis lisse eieisiaic os Ravel arwioisteiee  scteiehelens Ree on eiereis 
10. Evidence ; what admissible as pene of res geste.---Genuine papers 
of the same kind as the one alleged to be forged, which were pre- 
sented with it, and taken from the accused at the same tim, are 
part of the res gestw,and admissible as evidence.---Manaway v. 
PHRMELE iw iwiaroinis sere wie iat eiahe eis'si aveiviain’s «.0/s!tiersi¥ie areisisjel evel aisiethiele slate eve Ss 
11. Different written instruments ; when will be pean to evidence 
bul a single contract.—When two instruments of writing are execu- 
ted on the same day, relate to the same subject-matter, and one 
refers to the other, the presumption is that they evidence but a 
single contract.—Byrne v. Marshall ..... 0000000000 Pues 
12. Charge to jury; what should be given, on trial of defendant, where 
the evidence is chiefly circumstantial.—On the trial of an indictment 
for grand larceny, where the testimony against the accused is 
chiefly circumstantial, a charge asked by the prisoner, that “ inno- 
cence should be presumed, until the case proved against the 
prisoner, in all its material circumstances, is beyond any reason- 
able doubt ; and that the evidence ought to be strong and cogent, 
to find the detendant guilty as charged,” is proper, and should be 
GIVENS —MCOr er Os. TRE SLANE sss ses. vis be! Sesesira o's a siaie eet ociciows Siva 
13. Forged instrument ; must be anadiuaiih or accounted for. —The instru- 
ment alleged to be forged must be produced at the trial, or its ab- 





sence satisfactorily accounted for.---Manatay v. Stale....-- wma 
14. Bigamy; lawful wife not competent witness against husband on 
trial for.—In a prosecution for bigamy, the first and true wife can 
not be admitted to give evidence against her husband.— Williams 
U2 DRO DIANE cs cee sce es Batealevsis Siete ty ww tree oe aietgiarets 
15. Cohabitation ; is evidence of what; what cannot effect ~Cohebita- 
tion is evidence of marriage, but it can not make a void marriage 
Walid. — 8. Cie cc cicie bie Raisicictca\s: ciaitare seule ie ahnreltiainisre ete aereiereist me 
16. Extoppel; fraud, under plea of ; what evidence inaidintactite --Ina 
suit for trespass against an officer for selling plaintiff’s property 
on an execution against a third person, the plaintiff is not estopped 
because the defendant in execution, in his presence and without 
objection from him, claimed the property as exempt to himself 
from execution, when the plaintiff's title to the property had been 
derived from a purchase from the defendant in execution, and 
when the judgment might have been a lien on the property, if it 
had not been exempt to such defendant at the time of the sale, 
Such evidence, unsupported by any thing more definite, is inad- 
missible under a plea of fraud.— Watson et al. v. Anight.......... 
17. Conviction ; when irrelevant evidence wil! reverse.—-Under a general 
charge by the court, which rests the conviction on all the evidence 
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delivered before the jury, relevant or irrelevant, the conviction will 
be reversed, unless it appears from the record, that no conviction 
could be had otherwise than one which was certainly correct. 


S. Geeta eG ieicbis Sieh eee a ws aie se Sis oe Eo aie oR ines sans ab bbeteee 


ADMISSIONS---DECLARATIONS—-REs GEST. 


1. Declarations ; proper inquiry for jury, when estoppel is set up.---Ina 
suit against warehousemen on cotton receipts for the non-delivery 
of cotton, the defendant’s witnesses testified that the plaintiff, in 
the presence and hearing of the defendant, declared that he had 
sold his cotton, a part of which had already been deposited at the 
warehouse, to another person who was present, and who immedi- 
ately directed the manager of the warehouse, in the presence and 
hearing of the plaintiff and defendant, to ship the cotton to his 
order as he received it, which was accordingly done.---//eld, that a 
charge to the jury, that if these facts occurred after the receipts 
were given for the cotton, the verdict should be for the defendant, 
but nothing which transpired before could bar the plaintiff's ac- 
tion, was erroneous, and that the proper inquiry for the jury was, 
whether the declarations and conduct of the plaintiff, under the 
circumstances, were calculated to, and did, mislead the defendant. 
Abrams, Surv. Part., v. Seale, Adm’r........ 0024. SR PNIN Glee aewv eaeie 

2. Evidence; what admissible as part of res gestw.---Genuine papers of 
the same kind as the one alleged to be forged, which were pre- 
sented with it, and taken from the accused at the same time, are 
part of the res gestw, and admissible as evidence.—Manarray v. 
UNE s ss o.0'b alse oeis:s oss ences DWH SOR Ene vee oe eeen ois slwinaiee a a.siecie.s 


EXECUTORS AND ADMINISTRATORS. 


1. Administrator, loan of money by ; when a derastarit.—No law of this 
State forbids, in terms, an administrator to lend the money of an 
estate which he represents. In so doing, he may or may not be 
guilty of a devastavit, according to circumstances.--Janies et al. v. 
Johnson, Adiv'r....--+- +--+. pak esee ree ceSes a ee eee 

2. Administrator, contracts made with ; in what capacity may sue on. 
An administrator may sue in his representative capacity, upon a 
contract made with him in that character, or he may sue in his indi- 
vidual right.—S. C............- Seeeee pe esees Bebe wrece carne eek 

3. Executor, final settlement of ; what order probate court has not juris- 
diction to make.—-After a final settlement of an executors’s accounts, 
the probate court has no jurisdiction to entertain a petition, by a 
distributee, to complete a decree rendered against the executor on 
partial settlement, and to issue execution upon it.—Jlorn, Er’r, v. 


Op OS. 2) See ts eae RES ems rae e eiseiee eiora raise areiaiereiare 
4. Decedent's papers, promissory note among; presumption of title in 
whom.—In an action by executors on a promissory note, found by 
them among the papers of their testator, and not payable to him, 
but toa third person, in which the defendants filed a sworn plea 
that the said note was given and payable to said third person, and 
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never indorsed or assigned to plaintiff’s testator, and that the 
plaintiffs had no interest or title in said note, and where the evi- 
dence is contradictory—that on the part of the plaintiffs tending 
to show that the said note had been transferred by the payee, and 
that on the part of the defendants, that there had been no such 
transfer, but that the note was still the property of the payee—it 
is an error, for which the judgment will be reversed and cause re- 
manded, to refuse to give a charge, in writing, asked by the defend- 
ants, that the note being payable toa third person, the law pre- 
sumes him to be the owner until the evidence shows that his title 
tc the note has terminated.— Turnley ct al. v. Black et al., Ex'rs... 


5. Sale of lands by administrator ; when will be vacated.—A sale of 


6. 


% 
é. 


Rg 


2] 


9. 


10 


lands by an administrator for disuibution, under an order of the 
probate court, by which the administrator was authorized to sell 
the lands for casu, and which sale was made on Ist February, 1865, 
and the lands bid off for 315,120.00, and paid for in Confederate 
treasury-notes, will be vacated on application to have the sale cor- 
firmed, when it appears that the lands sold, at the time of the sale, 
were worth $8,0U0 in gold, and the Confederate currency thus paid 
for it by the purchaser, was not worth much over $346.— Kitchell, 
Adm'r, v. Jackson et al., Adm’rsi.... 2.2... See eiciaiebre Pala Aaa aes 
Credit, allowance of : when error.—Ilt is an error on the final settle- 
ment of an executor to allow him items of credit for funds on 
hand, unless such funds, or the value of the property of the estate 
converted into such funds, have been charged to him as assets of 
the estate in his hands.— Pitts ». Singleton et dl... ccc. cece ee eee 
Worthless assets; when credit may be allowed for.—W bie funds, 
which came legally into the hands of the executor, have become 
worthless without fault on his part, he may, on proof of that tact, 
leave the same out of his account altogether ; or, if they are charged 
to him, he inay have a corresponding credit allowed.—S. C....... 
Erecutor, liability of ; for converting property into Confederate funds. 
An 2xecutor is a trustee, and can not change the property of the 
estate received by him into other funds without authority of law. 
If he so changes the property in his hands into Confederate notes 
and bonds, without authority of law, he must suffer the loss, and 
it is error to allow him, on final se1tlement, a credit for such funds, 
which have become worthless, unless, perhaps, where the same was 
so directed by the will.—S. C......... aerate lsietexslawisis ere 4 sheaieielats 
Fuilure to present bond to administrator; effect of. The ‘tilase to 
present the bond, for the balance of the unpaid purchase-money, to 
the administrator within the time required by law to prevent a bar, 
does not cut off the vendor's lien ; it only cuts off the right of the 
transferee to participate in the distribution of the estate of the 
decedent with the other creditors, who have duly presented their 
claims.— Mahone v. Haddock et al...... 222+ Se eeaaee una eaeetes 

Administrator, petition by ; what sufficient to confer jurisdiction on 
probate court to order sale of personalty.---The necessity for a sale 
of the personal property of a decedent, to pay his debts, is a juris- 
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dictional fact ; and an application by an administrator for an order 
to sell certain described personal property, left by his intestate, 
which alleges that in his opinion, a sale of the property is neces- 
sary to pay the debts of the intestate, is sufficient to confer juris- 
diction upon the probate court.---Reynolds, Adm’r, v. Kirkland... 
11. Notes given for purchase of decedent's lands, sold under order of 
probate court ; what liens create, who can not waive.—Notes given 
for the purchase-money of a decedent’s land sold by the admin- 
is‘trator on acredit, in accordance with an order of the probate 
court for the purpose of paying the debts of deceased, create a 
lien in favor of the estute of the decedent for the payment of the 
purchase-money. The administrator has no authority to release 
such lien until the whole purchase-money is paid.— Wood et al., 
Adm’rs, v. Sullens........... esas eee eraser rus Teele seeks. 
12. Same; lien for, may be enforced by administrator de bonis non.—- 
Such lien may be enforced in equity by the administrator de bonis 
non of the estate of such decedent.—S. C............ Biever averate te : 
13. Executor ; service on, what suficient.—Where several executors or 
administrators are sued, service of summons on one is sufticient, 
and a discontinuance, without cause apparent on the record, as to 
one, will be a discontinuance of the action.—/uff, Adm’r, Davi- 
son, Gd'n.......... SEI IS Soa A Sere RSE Se ee ais 
14. Administrator ; what sufficient averment of representative capacity 
of.—An averment in a complaint that plaintiff, administrator of 
J. B., claims of the defendant the amount due on a note payable 
to his intestate, sufficiently shows that he sues in his representa- 
tive capacity.---Rhodes v. Walker......cceeeeeeeees Bietere io ress leielst tats 
15. Erecutrix ; when liable at law as erecutriv.—An executrix with 
power to ‘‘carry on” the testator’s farm as he did in his life-time, 
is a trustee ; and if the will gives her authority to contract debts 
for expenses incidental to the management of such estate, she is 
liable at law for such debts as such executrix. A party having a 
claim against such executrix can not go into chancery in the first 
instance to enforee its payment, except to reach equitable assets. 
W000. PODE Cb GU. oi555.606:0:506 556 cece See iepaipiets a em 'ese pasate 
16. Same; when executriz not liable as executrix in equity.—An overseer 
who has rendered services for such executrix and purchased mules, 
at her request, for the purpose of carrying on such farm, can not, 
after suing her and recovering judgment against her in her indi- 
vidual capacity, go into chancery against her as such executrix, to 
enforce the payment of such judgment at law.—S. C............. 


FRAUD. 


1. Estoppel; fraud under plea of ; what evidence inadmissible.—In a 
suit tor trespass against an officer for selling plaintiff ’s property 
on an execution against a third person, the plaintiff is not estopped 
because the defendant in execution, in his presence and without 
objection from him, claimed the property as exempt to himself from 
execution, when the plaintiff’s title to the property had been de- 
rived from a purchase from the defendant in execution, and when 
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the judgment might have been a lien on the property, if it had not 
been exempt to such defendant at the time of the sale. Such evi- 
dence, unsupported by any thing more definite, is inadmissible 
under a plea of fraud.— Watson et al v. Knight............- pugssieeae 


GIFT. 


1. Gift to wife during coverture ; husband may make, of personal chat- 
tel, by parol.—Under the statutes of this State, the husband may 
make a valid gift by parol, of personal chattels, to the wife during 
coverture, and the title vested in her thereby, is good at law, with- 
out a resort to equity.—Gorce v. Walthall, Adm’r.........- cies 

2. Same; what gift is subjectto.—The wife takes such a gift from her 
husband, subject to the just claims of his creditors existing before 
the gift, and to all the equities of good faith and fair dealing.— 
Wd Ovieccls erie arse ini@oeareaie nian cs Kicseachdhssiei oe tapincetorsleial step tsieenner sore 

3. Manual delivery ; when not necessary.—Where the gift consists of 
a ponderous article, or things not capable of handling, as, for in- 
stance, a carriage and horses, there need not be an actual manual 
delivery of the property to the wife ; but any circumstances amount- 
ing to a clear demonstration of the intention of the donor to trans- 
fer, and the donee to accept, the property given, and which put it 
in the power of the donee, or give the donee authority to take pos- 
session of the thing given, are enough to complete the right. And 
these circumstances are to be left to the jury.—S, C..... 0... 2... 

4, Voluntary gift or conveyance ; when will be declared void.—-A volun- 
tary conveyance or gift of property made by the father to a son, 
after the father has been sued for divorce and for permanent ali- 
mony, on the grounds of cruelty and adultery, will be declared 
void when it appears that such conveyance or gift was made to de- 
feat the rights of the wife, and when the son had been properly 
made a party to the suit for divorce.---7urner v. Turner........ 


HUSBAND AND WIFE. 


1. Gift to wife during corerture ; husband may make, of personal chat- 
tel, by parol —Under the statutes of this State, the husband may 
make a valid gift by parol, of personal chattels, to the wife during 
coverture, and the title vested in her thereby, is good at law, with- 
out a resort to equity.---Goree v. Walthall, Adm’r.......... 

2. Same; what gift is subject to.—The wife takes such a gift trees ro 
husband, subject to the just claims of his creditors existing before 
the gift, and to all the equities of good faith and fair dealing. ---S. C. 

3. Manual delivery ; when not necessary.—Where the gift consists of 
a ponderous article, or things not capable of handling, as, for in- 
stance, a carriage and horses, there need not be an actual manual 
delivery of the property to the wife; but any circumstances 
amounting to a clear demonstration of the intention of the donor 
to transfer, and the donee to accept, the property given, and which 
put itin the power of the donee, or give the donee authority to 
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take possession of the thing given, are enough to complete the 
right. And these circumstances are to be left to the jury.—S. ©. 
4. Husband ; when competent witness for wife.-—The husband is a 
competent witness for his wife to prove what disposition he has 
made of money belonging to her separate statutory estate.--Rob- 
ison et al. v. Robison, pro ami........... Rots et AO OCR AIA crite : 
5. Resulting trust; what creates, and how may be proved.—It a hus. 
band purchases an estate with money, the corpus of his wife's 
separate estate, and takes a deed in his own name, a trust results 
to the wife which may be proved by parol.-—-S. C....-...........4. 
G. Same.—To raise a resulting trust the money advanced must form 
the consideration of the purchase and be converted into land. A 
subsequent advance will not suffice.—S. CC... 0.0... ee eee ae 
7. Husband, possession of property by ; when will be considered posses- 
sion of the wife-—Possession by a husband of property to which a 
trust ix favor of his wife has attached, is the possession of the 
WAC 8 Wyse co ciniv wicis-aiee BO ee I ete Aas ee ry eae 
8. Marital possession ; what amounts to an abandonment of.--A nan 
who married in this State before 1842, and declined to take marital 
possession of the wife’s estate during his coverture, but left the 
same under her control, and declared that the same belonged to 
her and not to him, upto the day of his death in 1862, waived 
and abandoned his marital rights over her estate.--- Barclay v. 
SAEPIL OR NOTIIL. vos occa eiaeicm ns es Sie Po sisaiseas.a1s 6 + ok blaeiew vsieieise 5 
9. Separate estate by contract; what constitutes.---A conveyance of 
property, to a trustee for the sole and separate use of a married 
woman, free from the debts and claims of her husband, creates in 
her a separate estate by contract.---Spraque v. Tyson...... 00-00 + 
10. Separate estate by contract; how chargeable in equity.---A married 
woman, having such a separate estate, may bind it in equity by 
any contract by which she could bind herself if sole.---S. C.... 6... 
11. Husband, domicil of ; when not domicil of wife; what change of, 
will not deprive wife of. —The wite remaining in this State, after the 
husband has removed to another State, is not to be deprived ot the 
right to sue the husband, in the court of her domicil, for divorce 
and alimony, though he may be domiciled in the State of his new 
home:---Jarner v.. LAPREP. oo... 2sces cece s rele at nS A Sind 
12. Solicitors of wife, fees of; when allowance of, may be made out of 
estate of husband.---[n a suit for divorce, in tavor ot the wife, on 
the grounds of cruelty and adultery, if it appears that she has no 
separate property of her own, the wife will be allowed reasonable 
counsel fees out of the husband's estate, for services actually per- 
formed.---S. C....... Se eee Rie W NE oleic amass sem web cla elbetes avaiete 
13. Bigamy ; lawful wife not competent witness against husband on trial 
for.---In a prosecution for bigamy, the first and true wife can not 
be admitted to give evidence against her husband.--- Williams v. 
| Me rT ere TT eTTTT CETTE TELET LETT PLETE LE Le 
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INJUNCTION. 

1, Injunction ; when will be dissolved.---An injunction to restrain the 
collection of a judgment at law, will be dissolved upun the coming 
in of the answer of a sole defendant, which denies the allegations 
of the bill upon which its equity rests.--- Yonge v. Shepperd...... 

2. Same ; whit complainant must offer.---A party who asks an injunc- 
tion to restrain the collection of a judgment, or of an ascertained 
and admitted debt, secured by mortgage, must pay or tender pay- 
ment for what he really owes to the respondent in the bill, or show 
some sufficient cause for his failure to do so.---S. C........ stlaees 
3. Injunction ; dissolution of, before answer of all defendants has come 
in, when proper.—Generally, an injunction properly granted should 
not be dissolved until the answer of all the defendants has come 

; this rule is, however, subject to modification and discretion. 
W here there are more defendants than one, if the defendant, on 
whom the gravamen rests, to whom the facts charged are better 
known than to the other defendants, and within whose knowledge 
the facts must be, if they exist at all, has fully answered the bill, 
section 3438 of the Revised Code will authorize the dissolution 
of the injunction in vacation, without awaiting the answer of his 
co-defendants.--- Mobile School Comm'rs v. Putnam etal....... ee 

. Injunction; when will be dissolved.—An injunction will be dis- 

solved upon the denials of one of the defendants, upon whom the 
gravamen rests, Where there are several, and all have answered, if 


cs 


the denials are full and complete.---Garnetl v. Lynch....... sirens 
Same; when will be granted.---A court of chancery will interpone 
and prevent a sale under an execution in behalf of a bona fide pur- 
chaser of real estate for a valuable consideration, when the pur- 
chase was made after the rendition of the judgment, on which the 
execution was issued, but before the delivery of an execution upon 
the judgment to the sheriff of the county where the property is 


BILAL == Aan Us TICES cc... 0 3 sisin oad 5 dib6 0010's 0 0 caresewe eeewee 


on 


INTEREST. 

1. Commission merchant; when liable for interest on balance remain- 
ing in his hands.—A commission merchant is liable for interest on a 
balance in his hands in favor of his principal, in the absence of 
proof of some contract or usage of trade to the contrary.—Price 
Williams & Sons v. MeConico et al.......... Zaid Aisa Shots o ei haketes el orer ae 


JUDGMENTS 
Judgment, molion in arrest of ; must be disposed of, in criminal case, 
before sentence.—In a criminal case, a motion in arrest of judgment 
must be finally disposed of—it must be overruled or allowed—be- 
fore the court proceeds to pronounce sentence against the accused. 
EID OW SUC. 5.0561 5:506%s 3's RRR SOC siecareinas idyeiievelern siete sialaisrerecs 

2. Plaintiff, character of ; recital in judgment entry refers to.---The re- 
cital, in a judgment entry, that the plaintiff recover, &c., refers to 
the character in which he sues, as set out in the complaint. --- 
Rhodes v. Walker, Adw’r....-. Retismeawae aes scleldinaivieaiseloae eee 
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3. Record; what not part of.---In a judgment by default, the note 
which was the cause of action is not a part of the record on ap- 
SPO HHeIS le cave piss cswaeaicaaccss ae eee ere inners 21; 

4. Courts, final adjournment of ; power over judgments, after.---After 
the final adjournment of a court, its judgments pass beyond its 
power and control, and become absolute, except for the purpose of 
correcting clerical errors and misprisions, where there is upon the 
record matter apparent enough to make such corrections, &c.; and 
no new trial can be granted, in such a case, at a subsequent term 
of the court.---L parte Sims, Ev'r........++------ SSM eS . 248 

5. Judgment ; when error to vacate, at a subsequent term.—-It is error 
for a circuit court, at a subsequent term, on motion of defendant, 
to vacate a judgment in favor of the plaintiff, and to declare the 
same null and void, upon the alleged ground that the court had 
no jurisdiction to render such judgment.—Ee Parte Morris 
MAP: is Gos bois Siva kweas Rare ae PIsasweus Cvs sibeins o aie . 361 

6. Judgments, rendered during the war by riba! courts ; effec t of .---Judg- 
ments rendered by the courts of the rebel government of this State, 
during the rebellion, created no liens upon the property of the de- 
fendants to such judgments, which, in the absence of legislation, 
can be recognized and enfo ved by the courts of the present State 
government.— Vartin v. Hewitt...............- eu Rice bsstaveh sheiaistarecas 419 

7. Same.—Such judgments can stand upon no higher ground than 
foreign judgments, and constitute mere causes of action, and can 
only be enforced by the law of comity, and in actions brought for 
that purpose. The justice of such judgments may be impeached, 

. and it may be shown that they were irregularly or unduly obtained, 

Ai Ue Pais awioatiews s ee piel erent ee aisine ire AO 

8. Chancery, jurisdiction of ; what sale will enjoin.—A court of chan- 
cery will interpose and prevent a sale under an execution in behalf 
of a bona fide purchaser of real estate for a valuable consideration, 
when the purchase was made after the rendition of the judgment, 
on which the execution was issued, but before the delivery of the 
execution to the sheriff of the county where the property is situa- 
IRs a3 sis cew sews s LRG MISa eae DRS SS Ea CoS Reese ss siiansee eee 

9. Judgment; what must be readered on certiorari.—Certiorari, unless 
the statute otherwise directs, brings up the record of the proceed- 
ings in the court below, and the appellate court must give judg- 
ment on this record. It must affirm or quash the judgment of the 
inferior tribunal. It cannot reverse the judgment and remand the 
the cause for a new trial.--Fore v. Fore...--- ere Mean cts Guieecis MIO 

10. Recital in judgment entry ; what refers to.--The recital, in a pen 
ment entry, that the plaintiff recover, &c., relates to the character 
in which he sues, as set out in the ‘asian vr. Walker, 
ee eee stare haw cane theeet-deswsexeux 

11. Distribution of money collected on fi. fis w ‘hat jolgmiete hare a 
preference.—On a motion to distribute a sum of money collected by 
the sheriff on fi. fa.on several judgments, some of which were 
rendered in 4 circuit court of this State before the 11th day of 
January, 1861, and others rendered in the courts of the rebel State 
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government, the judgments of the rebel courts will be postponed 
in payment to the judgments rendered by the courts of the State 
before secession.— Noble § Bro. et al. v. Cullom & Co. etal........ 
12. Quere.-Are not the judgments of the rebel courts, rendered in 
this State during the supremacy of the rebellion, mere nullities ? 
(PEP EBTBRB, S58. Co. ois 2. siewisine o a:cie's's sets sinrere oihieretsieecletosinelerd 
13. Same; judgments of courts of insurrectionary organization ; how 
regarded.—This insurrectionary organization was erected in de- 
fiance of the public policy and constitution of the United States, 
and the judgments of its judicial tribunals are not such as this 
court, in the absence of legislative enactments, has authority to 
recognize and enforce, except, perhaps, as the decrees of foreign 
courts. (Chief Justice drquendo, in Martin v. Hewitt.)--S. C ..-... 
14. Same; what not made valid by.—The judgments of the courts of 
the so-called Confederate government, erected in this State during 
the supremacy of the late rebellion, were not ratified and made 
valid by the reconstruction acts of congress.--S. C....... oisiee eee 
15. [Sarvoup, J., dissenting, held—1. In cases of successful or subdued 
rebellion, or when one independent nation succumbs to another, 
the courts of the conquering government, in the absence of posi- 
tive legislation, are bound to recognize the rights and obligations 
of the vanquished between themselves, as prescribed and deter- 
mined by their local laws and tribunals, except so0 far as they 
militate against the laws and institutions of their own country. 
2. In a practical sense, the people and the government of Ala- 
bama, before, during, and since the rebellion, are identical. The 
participators in the rebellion were alone amenable. Their ordi- 
nance of secession was simply void. 3. The laws and judicial 
decisions of the rebel government of Alabama have been expressly 
validated by the legal State government, except so far as they were 
in violation of the constitution and laws of the Union, or of the 
State.J—S. C....... Bap tate sedis Wield rai giG Giese ist oes a weleie aia) d ciel ola aneatelemre 
16. Same; when judgment by default is error.—In a suit by a partner- 
ship, in the firm name only, neither the christian nor surnames 
of the persons composing the firm appearing in the record, nor 
aught else in the proceedings by which an amendment might be 
Lanford v. Pat- 
LGN PROMEEC CO os ios asco viciaid a /ole ai. 4 wisialeveiaipeiaiaiersreie oibieieles ica 
17. Judgment, entry of satisfaction of ; what not sufficient te authorize 
as to surety.—It is no defense for a surety that his judgment cred- 
itor merely neglects or refuses to collect his judgment from the 
principal, though the principal should become insolvent. Although 
the judgment creditor stipulates with the principal debtor for de- 
lay, so long as the agreemeut is merely voluntary, and not founded 
ona valuable consideration, the surety is not discharged.---Bucka- 





made, it is error to render judgment by default. 


PP Te FE raniie ees cb ecis ve sddesianedabhebaranans slefevaverats 
18. Final decree ; what has none of properties of, and will not support 
an appeal.—If proceeding be had, in the probate court, after the 
death of the ward and the appointment of his guardian as admin- 
istrator,an entry by the court that on auditing the guardian’s 
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account, a certain sum is found to be in his hands as guardian, 
which sum as admmivistrator of the ward's estate he is directed to 
retain until the further order of the court, has none of the proper- 
ties of a final judgment or decree, and no appeal can be taken on 
it, and if an appeal be so taken, in such a case, it will be dis- 
UNO ——CPOOUEL B. TPO ooo oi sin aos swieweie ences cvaccescecess 


JURY AND JURY TRIAL. 


1. Panel; when should be quashed.—A jury not drawn in strict accord- 
ance with the requirements of the statute, should be quashed on 
motion of the accused. A failure to have the name of each juror 
written on a separate slip of paper, and drawn as required by the 
statute, is a fatal irregularity, for which the jury drawn should be 





quashed.— Brazier v. The State.............. Pe lsaSutsbsbet canbe . 387 
2. Juror ; witness competent as.—A juror is not incompete nt, because 
he is a witness in the case.— Bell v. The State... 0.0... 0.0.0 eee 393 


3. Acquittal ; what equivalent to.— When the jury has been impanneled 
and sworn, and a suflicient indictment is read and plead to by the 
defendant, the discharge of the jury for any cause legally insuffi- 
cient is equivalent to an acquittal —S. C.... 2.222. ee eee eee 

4. Verdict; what invalid.—In a criminal case, a verdict rendered by 
eleven jurors is invalid, notwithstanding the consent of the de- 
fendant and the solicitor. Neither the prosecuting officer nor the 
defendant has authority to consent to such a change in the tribu- 
_ nal. NOM ier is Sinise ae! nie eee eeme ee RSENS, Oiaiere aise wit iar iste .ctats 
. Act of Deoteiber 2th, 1868, entitled **An eit for the protection of ag- 
peered laborers ;” unconstitutionality of —The ‘‘Act for the pro- 
tection of agricultural laborers,” approved December 28th, 1862, 
is unconstit 2tional, because it does not provide for a trial by jury ; 
there being no provision for such a trial in the act, or by the gen- 
eral law, either in the probite court, or in the circuit court on 
appenl.— Thomas ct al. 0. Bibb cf Al. ....00ccccccccccccscccccecees 


LIEN. 

1. Notes given for purchase of decedent's lands, sold under order of pro- 
bate court; what liens create, how can not be waived.—Notes given 
for the purchase-money of a decedent's land sold by the adminis- 
trator on a credit, in accordance with an order of the probate court 
for the purpose of paying the debts of deceased, create a lien in 
favor of the estate of the decedent for the payment of the pur- 
chase-money. The administrator has no authority to release such 
lien until the whole purchase-money is paid.— Wood et al. v. Sul- 


SOMERS eu NaN eh nies ch ss Ss ecaavaweeus sees as aa elt eS 
2. Same ; lien for, may be enforced by administrator de bestia non. 
Such lien may be enforced in equity by the administrator de bonis 
non of the estate of such decedent.---8. Coo... 0... cece ee eee eee 
3. Same; when separate notes, each constitute a lienon whole tract of 
land.—In such a case, if an entire tract of land be sold in one 
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4, 


body at the same sale, and not by parcels, then the notes given 
for the purchase-money at such sale, whether they be given by the 
same parties or by several different parties, in several notes, are 
each and all invested with the right of lien for the purchase- 
money upon the whole tract of land sold, until all are paid.—S. C 
Lien created by mere act of legislation ; has none of the properties of 
acontract.—A lien created by mere act of legislation has none of 
the elements or properties of a contract, and, therefore, may be de- 
stroyed by an act of legislation.— Martin v. Hewitt......... etees 


5. Lien for unpaid purchase-money of land —M. sold and conveyed 


a 
ry 


~? 


8. 


by deed, with full warranty of title, in 1852, a tract of land to H. 
for $800. Of this sum, $300 were paid at the making of the deed, 
leaving a balanee of 3500 of the purchase-money unpaid For the 
payment of this $500, H. executed his bond to M., of the same 
date with that of the sale, with this condition : ‘‘If the said title 
(the warranty deed) shall be sustained, and his (M.’s) right to 
make said deed shall be established, in a suit about to be com- 
menced against me (H.) for said land, so that said title shall be de- 
clared a good and lawful title to said land, then the above bond 
shall be of full force against me (H.) for the payment of the mon- 
ey therein specified; but if such title shall fail, then I (H.) am 
bound to deliver said deed to M.as cancelled, upon which he (M.) 
is to deliver up the bond as cancelled.” H. went into possession, 
under the contract of sale, and died in possession, and his distrib- 
utees and representatives continued in the possession of the land 
after H.’s death, up to the filing of the bill, in February, 1862. No 
suit was ever brought against H. for the land, as was apprehended 
at the making of the bond, and nothing appeared to threaten the 
legal sufficiency of the title from M.to H. M. died in Georgia, in 
1856, and his widow administered on his estate in that State, and 
thereafter was married during her administration to E., and E. 
and his wife, as administrator and administratrix, in Georgia, of 
M.'s estate, transferred and assigned the bond for $500 to Ma- 
hone, the complainant ,— Held, that the bond in the possession of 
Mahone, as transferree, isa lien upon said land for the unpaid 
purchase-money, and the suit to enforce the same was not prema- 
turely brought.—Mahone v. Haddock... .......00 cecceecceenceees 
Vendor's lien; what not destroyed by.—The failure to present the 
bond for the balance of the unpaid purchase-money, to the admin- 
istrator of a decedent within the time required by law to prevent a 
bar, does not cut off the vendor’s lien ; it only cuts off the right 
of the transferree to participate in the distribution of the estate 
of H. with the other creditors who have duly presented their claims. 
Bl © See pietaters atereoreioleroieis Deaers ais: evade eicis'everateretonstors ig picxer ou etere setae Sucre 
Vendor, lien of ; against whom exists.—The lien of the vendor, for 
the purchase-money of real estate, exists against the vendee and 
against volunteers and purchasers under him, with notice, or hav- 
ing an equitable title only. — Burch v. Carter et dl... ...... eee eens 
Same; against whom does not exist.—But the lien does not exist 
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against purchasers under a conveyance of the legal estate, made 

bona fide for a valuable consideration, without notice, if they have 

paid the purchase-money.—S. C............-.--. sever seocessses SB 
9. Same; purchaser, what chargeable with notice of.--The purchaser 

is chargeable with notice of every thing that appears on the face of 

the deeds in the chain of his title, but he is not bound to enquire 

into collateral circumstances.---§. Ci... 02. 0... cee eee cee cece eeee 115 
10. Charge to jury ; what not erroneous to refuse.—There was no error 

in refusing to charge the jury that a judgment is a lien upon cer- 

tain property, which may be properly claimed as exempt from ex- 

ecution.— Watson et al. ve Knight...ccc ccc cece ee cece eee eees 352 


LUNACY. 


1. Lunacy, proceedings to determine; what sufficient notice of, to luna- 
tic.—In proceedings of lunacy the service of the writ of arrest is 
the only notice to which the lunatic, idiot, or non compos mentis, is 
entitled in order to bring him into court.—Fore v. Fore..... 

2. Same, proceedings in; sufficient if statute is followed.—This pro- 
ceeding is statutory in this State, and is sufficiently regular if the 
requirements of the statute are substantially complied with.—S. C, 478 


MANDAMUS. 


1. Mandamus ; when will be denied.—An application for 1 mandamus 
to compel a court of county commissioners in this State to provide 
a fund, by taxation or otherwise, to pay debts contracted during 
the late rebellion to feed and support the families of Confederate 
soldiers, will be denied. (Sarrotp, J., dissenting.)— Bibb § Falk- 
ner, Ex'rs, v. Court of County Commissioners.............. Re ewavees 119 
2. Same.---If a county treasurer fails,on demand, to pay a claim 
which has been duly allowed, filed and registered, as prescribed 
by law, against such county, when there are funds in the county 
treasury to pay the same, he and his sureties become liable to a 
motion and judgment, in the name of the party to whom such 
claim is payable, for the amount thereof. In sucha case, there- 
fore, mandamus will not be awarded to compel the payment of such 
claim, as there isa sufficient remedy by motion or suit on the 
treasurer’s bond.---Arrington, Solicitor, v. Van Houton, Treasurer. . 284 
3. Same.---Mandamus will not be granted to compel the court below 
to set aside a final judgment, from which an appeal lies. — Ec parte 
Morris & Blair........ ieee mersewes cose 2S SOO ee Cr re 361 
4. Mandamus ; when will net lie—A mandamus will not lie to com- 
pel a judge of the circuit court to set aside an order of contin- 
uance of a garnishment for further answer pending in that court, 
unless, perhaps, the power to continue the cause has been corrupt- 
ly used.---S. C.. penmbiendeiwess ; ee | 
Same.—While an peren of eontinaance of t a gettebiunenh oait in 
the circuit court remains in force, the supreme court will not grant 
a mandamus to inquire into the propriety, or impropriety, of the 
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refusal of the circuit court to discharge a garnishee upon his un- 
contested answer in the circuit court, when the cause purports to 
be continued for further answer.---Ex parte S.@ N. R. R........ 
6. Same ; when will be granted.---An order of city court overruling a 
motion to set aside an order granted at a former term, setting aside 
a judgment and granting a new trial, is not a final judgment from 
which an appeal will lie. The remedy to avoid such an order is an 
application to the supreme court fora mandamus to require the 
court to vacate and set aside the order complained of.---Hatchett 
ie ORIEN 2 CURE aioe oe a-01e(-\o, a soins (cise ssalainicis isl olsam mee walaiewicie as ees 


654 


224 


2, also, Lawson rv. Moore.. nies ee AT oe Boa Nees A ee 


por eien when lies.---A iain us will be awarded to set aside 
an order made for a change of venue, in a criminal case, in the ab- 
sence of the accused.---Exr parte Bryan..... aovot esr ots iovatalore orachaleieioters 
8. Same.---Mandamius lies from a superior to an inferior court to com- 
pel action, but will never direct how it shall act or control its dis- 
cretion. Where a court has acted, its action can only be revised 
by the superior court, on appeal or certiorari.---Appling, Judge, §¢., 
Pf) GINO PMLA NEE ois score” Talelein's a eewied We weee dee e's naeeisiiae™ 
9. Mandamus and quo warranto; when concurrent remedies.—Man- 
damus and quo warranto are sometimes concurrent remedies to try 
the right of contending parties to an office.---State, Ex rel. v. Falco- 


NEP. see ee ee ee ee ry 


MARRIAGE AND DIVORCE. 


1, Marriage, contracted through fear of imprisonment ; when not void. 
Marriage contracted through fear of imprisonment is not void, 
when the fear was not imposed as an inducement to the marriage, 
but arose from the arrest and prosecution of the party for bas- 
tardy.— Williams v. The State .......... acaveeitiernigreiclenie sierccoie creer 

15. Cohabitation ; is evidence of what; what cannot affect —Cohabita- 
tion is evidence of marriage, but it can not make a void marriage 

NI Sb bi eh cok che i aaek eden sgweeik<<abinckinnensanees 

3. Decree for divorce, assignments of error in relation tes jw one will be 
stricken out in this court. —Assignments of error which question the 
validity of a decree for divorcee from the bonds of matrimony, will 
not be heard upon appeal to this court, unless the appeal has 
been taken within three months from the date of the enrollment of 
such decree ; but upon motion in this court such assignments will 
be stricken out.—Const. of Ala. 1867, Art. 5, § 30.---Zurner v. 
PEMMSERc re ota ater oicioresidaiarelsio! isles, s/c \owlmioim ore.ciate aie siete eteveisisisvaaiceicie niaver avers 

4. Decree, enrollment of ; date of, how fixed. —The date of the enroll- 
ment of the decree for divorce in such a case, is the date of the 
decree as recorded in the minutes of the court by the register. 
Revised Code, §§ 641, 725, cl. 4.---S. C.............008 Bistareisherats 

11. Husband, domicil of ; when not domicil of wife; what change of, 
will nol deprive wife of. —The wite remaining in this State, after the 
husband has removed to another State, is not to be deprived ot the 
right to sne the husband, in the court of her domicil, for divorce 
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and alimony, though he may be domiciled in the State of his new 
home,---§. C.... Rese case ee eae uaaes ess) o ESR eee seeceReuy 
6. Conikenaiton, always conditional. —Condonation i is always condi- 
tional. A renewal of the acts complained of by the wife, is such a 
revival of the acts condoned as will justify a divorce for the same, 
oh LASS 99-559 3 550 OAS Fane OO SOO Tio ee aoe Seer oe 
7. Cruelty ; what acts of sufficient to authorize divorce.—Striking the 
wife in the face, choking her, and pulling her hair, by the husband, 
are such acts of cruelty as will authorize a divorce in this State. 
ty ES ee Renee web eAIeaE cas nbwh oien waoees A seineee. tis 2 
8. Decree for divorce in favor of husband, by court of waelher State; : 
when no bar to jurisdiction of court to decree relief in suit for divorce 
by the wife in this State, against the husband.—A suit for divorce, 
commenced by the wife in the courts of this State, who is herself 
resident in this State at the time she sues, is not to be affected by 
another suit, subsequently commenced by the husband, for a di- 
vorce against her in the courts of another State, to which he has re- 
moved, and to which the wife did not accompany him, and to which 
suit the wife was not a party, except by publication, although the 
husband's suit may be terminated by a decree in his favor against 
the wife, before her suit against him is terminated here. The juris- 
diction of the court of this State, having attached in favor of the 
wife here, it will continue to be entertained, until its powers are 
fully enforced in her favor, regardless of the decree in favor of the 


husband rendered by the court of such other State.—S. C.... 


9, Alimony, amount of ; what not excessive —A permanent allowance 
to the wife, on a decree for divorce, of the sum of $30,000, is not 
too liberal when it appears that there are no children by the 
marriage, and but three children by a former marriage, who are 
each sufficiently well provided tor, and that the estate of the hus- 
bana se wore SIOUV00R-8. Oo sicccecciseccts cccecs senna ee 

10. Alimony pendente lite; what not too large. —An allowance to the 
wife pending a suit for divorce in her favor of $800, is not excess- 
ive, when it appears that the husband's estate is worth $100,000. 
Se COS eee yr Siete ees ee ae aise a isin is ois : aieeiawieie ke 

11. Solicitors of wife, fees of 3 when allow ance of, may to made out of 
estate of husband.—{n a suit for divorce, in favor of the wife, on 
the grounds of cruelty and adultery, if it appears that she has no 
separate property of her own, the wife will be allowed reasonable 
counsel fees out of the husband’s estate, for services ene per- 
formed <3. 1C...osc. 0s cece sc0s sea cies ce Sree ainntetine= cc ete is 

12. Voluntary gift or conveyance ; when will be hated void.—A vol- 
untary conveyance or gift of property made by the father to a son, 
after the father has been sued for divorce and for permanent ali- 
mony, on the grounds of cruelty and adultery, will be declared 
void when it appears that such conveyance or gift was made to de- 
feat the rights of the wife, and when the son had been properly 
made a party to the suit for divorce,—% C..... Syhsduinso Seman 

13. Divorce; when will be granted on slight indications a il to wife. 
The christian interpretation of the contract of marriage requires 
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that the husband shall love the wife; that “he shall delight in 
her as in himself,” and when .the proofs show that he habitually 
fails to do this, the courts, upon very slight indications of peril 
to her of body or health, will interpose for her protection, by di- 
POD: << SORRFIOR 0. COMPOS oo.is soos cc cccesaesasecsescecesones 
14. Same ; what sufficient evidence of cruelty to justify.—If the con- 
duct of the husband is shown to be habitually cold, indifferent, 
rude, harsh, vulgar, obscene, and profane, towards the wife, and 
she is seen shortly after being with him, in the privity of the mar- 
ital relation, in tears, with bruises on her face, lips, and side, of 
aserious character, and the husband admits, when complained of, 
that these indications of bad treatment were produced by him, 
his explanation that they were given in playfulness and jest, and 
not in anger or in earnest, will not be sufficient to rescue his “con- 
duct” trom the construction that these appearances are evidences 
of legal cruelty, sufficient to justify a divorce in favor of the wife 
for that cause.~-S, C.......ccccceeeeecees o Bletetelorajela'sieeinrsiwetste sieisie 
15. Children, custody of ; when should be granted to the mother.—Upon 
a dissolution of marriage, by divorce in favor of the wife, if she has 
possession of the children of the marriage, who are of tender 
years, two being girls and the other a boy, and it appears that the 
mother is a woman of polite education, and of an amiable disposi- 
tion, and virtuous, and if it appears that the father is habitually 
rude, profane, vulgar, obscene and hypocritical in his conduct, 
and insulting in his language to females in his household, with 
some evidences of a tendency to drunkenness, cold and indifferent 
to his children, and disposed to sell them to their grand-mother 
“for cash,” and denounces them as ‘‘damn nasty babies” of whom 
he is tired—in such a case the children will not be separated, 
or taken from the care and tuition of the mother.---§. C.......... 
16. Dielling-house, §c.; when wife will be protected in possession of, 
by injunction.—It during marriage, the husband conveys or causes 
to be conveyed to the wi'e, by deed, a house and lot, in which 
they then are residing, for the purpose of securing it from confis- 
cation on account of the husband's participation in rebellion, and 
he received and holds possession of the deed for her, and if he is 
insolvent or likely to become insolvent, and has received moneys 
or estate belonging to the wife. as her separate property, of con- 
siderable value, under the laws of this State for the protection 
of married women, upon a dissolution of the marriage by divorce 
in the wife's favor, she will be protected in her possession of 
such house and lot, and the furniture therein, by injunction 
against the husband's claim.---S C............ serait Clore este yetees 
17. Matrimony, dissolution of bonds of, under section 2353 of Revised 
Code; what necessary to authorize.--To authorize a dissolution of 
the bonds of matrimony under section 2353 of the Revised Code, 
there must be, on the part of the husband, actual violence commit- 
ted on the person of the wife, attended with danger to her life or 
health, or such conduct on his part as shows there is reasonable 
apprehension of such violence ; and such acts of violence, or such 
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conduct, should be distinctly stated and clearly proved, so as to 
leave no reasonable doubts on the mind as to the truth of their 
existence, and of their tendency to endanger the life or health 
of the wife ; and the wife, as a general rule, should be without 
fault on her part.---Hughes v. Hughes.........00. cece cece ee eeee 698 
18. Evidence; what insufficient to establish charge of cruel treatment 
and violence. —The deposition of one witness, the sister of com- 
plainant, whose general character is proved to be bad, and who is 
contradicted as to a material fact by the brother of the defendant, 
is not sufficient to establish the charge of crue] treatment and 
violence, committed on the person of the wife, by the husband.— 


19. Next friend; when may be taxed with cost.—Anext friend, in whose 
name the bill of a wife is filed to obtain a divorce, if it be dis- 
missed, may properly be decreed to pay the cost.—S. C............ 698 

20. Slares, marriages between, during slavery; legal effect of.—The 
marriages of slaves and of freedmen of color with slave women 
during the existence of slavery in this State, were not illicit con- 
nections, but were legal quasi marriages, such as the laws allowed 
and the church approved.---Stikes, Adm’r, v. Swanson, et al..... 633 

21. Same; children of, not bastards.—The children of such mar- 
riages were not bastards at common law, and there is no law of 
this State which made them bastards, Upon the emancipation of 
the children of such marriages, by the results of the late war, 
and the elevation of these persons to citizenship of this State, 
their heritable blood was restored, the impediment of slavery 
which obstructed it before, being thus removed.---S. C..........- 633 


MOBILE SCHOOL COMMISSIONERS. 


1. ‘‘Mobile School Commissioners ;” charter of, public in its nature, and 
may be altered or amended by the general assembly.—The board of 
commissioners, known by the name of “The Mobile School Com- 
missioners,” as created by the act of 10th January, 1826, was an 
irregular quasi corporation, public in its nature, and so continued, 
under all the legislation in relation thereto, down to the adoption 
of the present constitution of the State, and, therefore, subject at 
all times to legislative control.—Mobile School Commissioners v. 

PUNO ONS ...0.6s sencssssevcees Sn SSO OO ere 506 

2. Same; charter of, not a contract protected from impairment by con- 
stitution of United States.—Said corporation was created for public 
ends and purposes, and not for private benefit or emolument ; the 
corp>rators had no property in the corporation, nor have they 
paid to the State any thing amounting to a valuable consideration 
for its charter ; consequently, no contract existed between it and 
the State, the obligation of which is protected from impairment by 
the constitution of the United States.---S C..............00.0085 506 

3. Board of education; power of, over public educational institutions. 
The board of education has full legislative powers in reference to 
the Mobile School Commissioners, and other public educational in- 
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stitutions ; and all the public educational institutions of the State 

are legally under the control and management of the superintend- 

ent of public instruction and the board of education.—S. C...... 
4, ‘* Mobile School Commissioners ;” power of State over funds of.—Al- 
though the State may not have the constitutional power to divert 
from the purposes of the trust, the fands which have been, and 
are, from time to time, increased and augmented from the boun- 
ties and revenues of the State, it may, nevertheless, in its discre- 
tion, change the administrators of these trust funds, and the man- 
ner and mode of its administration.—S. C....... 02. cece ce cece ee 
Injunction ; dissolution of, before answer of all defendants has come 
in, when proper.—Generally, an injunction properly granted should 
not be dissolved until the answer of all the defendants has come 
in ; this rule is, however, subject to modification and discretion. 
Where there are more defendants than one, if the defendant, on 
whom the gravamen rests, to whom the facts charged are better 
known than tothe other defendants, and within whose knowledge 
the facts must be, if they exist at all, has fully answered the bill, 
section 3438 of the Revised Code will authorize the dissolution 
of the injunction in vacation, without awaiting the answer of his 
co-defendants,--- Mobile School Comm'rs v. Putnam etal........--.- 
6. School-moneys for Mobile county; who only is authorized to draw 
from State trcasury.—Under the present laws of the State, the su- 
perintendent of education for Mobile county is the only person 
authorized to draw from the State treasury, moneys belonging to 
said county for the use of public schools therein.---S. C........... 
** Mobile School Commissioners ;” office of, when vacated.—By the 
act of August 11th, 1568, the offices of the Mobile school commis- 
sioners became vacant. The words ‘‘other school officers” em- 
braces school commissioners. If the complainants, claiming to be 
such commissioners, were elected or appointed after that date, they 
ceased to be such school commissioners, by virtue of the resolu- 
tions of the board of education of the 19th day of August, 1869.--- 
Uefa a ors ve tate sa ators ac or wlavate csoreaia oct satesatews pra oie Lace saul eim eiele oiatorslove is wiatavalaveeerals 
Board of education; ‘‘ full legislative powers” of, what embraces. — 
The ‘full legislative powers” vested by the constitution in the 
‘‘board of education,” clothed it with all the powers which the 
general assembly might have exercised, if legislative power had 
not been conferred on the ‘‘board of education,” in reference to 
the public educational institutions of the State. This power cov- 
ers the whole field of legislation on this subject, including officers 
and agents to be employed, the mode and manner of their election 
or appointment, and their tenure of office; for what causes, and how 
and by whom removable ; their duties and compensation, &c¢.— 


ov 
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Same; session of, how long may continue.—Under article 6, sec- 
tion 7, of the constitution, the board of education may continue 
in session twenty business days, not including Sundays; and it 
does not require that they shall follow in successive order, There 
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is no reason why the board of education may not take a recess, 
without having the recess counted against it.—S. C........... 
10. Same; acts of, what will be presumed to sustain.—If necessary ee 
sustain the acts of the board of education, it will be presumed 
that the session was continued for a longer period than twenty 
days, ‘‘by authority of the governor.”—S. C .............00000. 
11. Same; general acts of, public acts. —The general acts of the board 
of education are public acts of which the courts will take judicial 
notice, as of the other public acts of the State, and the same pre- 
sumptions will be made in their favor.—S. C...............0.08. 
12. Same; what act of, is not a law, in any accurate sense, and does not 
require approval of governor.—A resolution of the board of edu- 
cation, approving or disapproving the appointment or removal of 
an Officer, is not in any accurate sense a law, but is merely an ad- 
ministrative act, and does not, therefore, require the approval of 
the governor to give it effect.—S. C........ Bae eae eae saneeeee 


MORTGAGE. 


1. Foreclosure, right of ; when barred.—The right to forclose, in a case 
like this, is only barred when a mortgage, for like purpose, would 
be barred.— Mahone v. Haddock et al... ccc cece cece eee e eens P 

2. Mortgage, recitals in; what not notice of.---A recital in a sniper 
that in case of a sale of the property, the proceeds are to be first 
applied to the payment of the amoant secured to be paid by another 
mortgage on the same premises, is not constructive notice to the 
mortgagee of the contents of the mortgage referred to, when the 
moitgages are executed on the same day, and there was an agree- 
ment, between the mortgagees and the mortgayor, that the mort- 
gage having priority should contain stipulations different from 
those actually contained in it, there being no evidence as to which 
was first executed.---Ponder et al. v. Scott. .......cccceeeeeeeeeees 


NEW TRIAL. 


1. New trials, grant of ; when may be authorized.---The loyal, rightful, 
legislative power of the State, may by law authorize the grant of 
new trials in its own courts, where there was a good and meritori- 
ons defense in the first instance.---Ex parte Bibb. ........2000055 

2. Same; what sufficient ground to support.---It is sufficient ground to 
open a judgment of a court of the insurgent government, erected 
in the State of Alabama, after the suspension of the rightful gov- 
ernment which existed prior to the 11th day of January, 1861, and 


to grant a new trial therein, that such judgment was for a larger. 


sum than might probably be due, and that one of the defendants 
therein was a Union man before the passage of the ordinance of 
secession, by the insurgent authorities. Very slight grounds in 
such case should be sufficient to justify the grant of a new trial. 


3. New trials; in what cases can be rightfully authorized. --The legis- 
lative power of the rightful government of the State has the right 
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to authorize the grant of new trials, in judgments rendered in the 
so-called courts of the insurgent government, existing in this State 
after the 11th day of January, 1861, and until the complete and full 
restoration of the loyal, rightful government of the State.— Ex parte 
Norton § Shields. ....... Ra eiesieie slave Aue alatete ss Pe Ee Siteiee 
4, Same; what sifficient cause for yranting. =e is sufficient cause for 
granting a new trial in a judgment rendered in a court of said in- 
surgent government, that the court which rendered such judgment, 
was a court created by said insurgent government, and the judge 
who presided was an officer appointed by said insurgent power ; 
and that the cause of action was the supposed breach of a warranty 
of soundness of a person sold as a slave in this State, after the Ist 
day of January, 1863; that the a 2s In said judgment were ad- 
measured in Confederate money ; that the defendant was a female 
and widow, and that the so called court sat within a city of this 
State, then aioe as a military post by the insurgent soldiery. 
Bie NG a esses wos ee CO OO TI ELE RE ee 
5. Same ; affidavit i in support of application for new trial, what notice 
need not be given in relation to.-Under ordinance No. 39 of the con- 
vention of 1867, and the acts of the legislature, in relation to the 
granting of new trials, it is not necessary that the parties adversely 
interested should be notified of the time and place of the taking 
of the affidavits in support of the application for the grant of a new 
RiP er erria ie scalateia ron aw ciciscaneaiele area sine a etieclabiee Sieve tsnaeal noone 


OFFICE 
Office; failure to do what, does not vacate ipso facto.—The failure of 
an ofticer to file his bond within the time prescribed by law, does 
not ipso facto vacate bis office.—Stale, ex rel., vr. Falconer....... 

2. Commissioners court; what has not jurisdiction of.—The commis- 
sioners court has no jurisdiction to declare the office of tax col- 
lector vacant. Its appointment of a person to the office, when 
there wasno vacancy, 18 void. —S. C.. ...3...ccsseccees. sooecsscse 

3. Act approved October sth, 1868 ; what waired.—The act of the legis- 
lature, approved October 8th, 156%, extending the time within 
which tax collectors should file their official bonds, was a waiver 
of the right of the State to claim a forfeiture of office against those 
who had not at that time given bond.—S. C............--- a Re - 

4, Mandamus and quo warranto; when concurrent remedies._-Manda- 
mus and quo warranto are sometimes concurrent remedies to try 
the right of contending parties to an office.—S. C................ 

5. Persons holding office, after passage of ordinances 3 and 10 of con- 
vention of i861; how regarded.—All persons holding office in this 
State, after the overthrow of the rightful government thereof, by 
the late rebellion, and after the passage of the ordinanves Nos. 3 
and 10 of the convention of 1861, are to be regarded as persons 
holding office under the insurrectionary organization then having 
military control of the territory of the State.—Noble § Bro et al. 
v. Cullom § Co. et al...... ..ee tai Bisiins weiesisieceeseieceeesecieess 
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PARTNERS AND PARTNERSHIP. 


1, Summons and compiaint, acceptance of service of, by one member of 
Jirm; how binds firm.—Acceptance ot service of a summons and 
complaint by one partner in the name of the partnership, is equiva- 
lent to service on all in respect to their joint property.—Bowin ¢& 

RS ae) MBAR S TROD gfe cate ise win wise a oo a SE ARIES Galore is wars Be eases \ 278 

2. Partnership, suits by; what should show.—In a suit by a partner- 
ship, the names of the partners composing the firm should be 
stated with distinctness.— Lanford v. Patton, Donegan & Co....... 584 

3. Same; when judgment by default is error.---In a suit by a partner- 
ship, in the firm name only, neither the christian nor surnames of 
the persons comprising the firm appearing in the record, nor 
aught else in the proceedings by which an amendment might be 


made, it is error to render judgment by default.---S. C.......... 585 
PAYMENT. 


1. Confederate money, payment of ; when extinguishes debt.--The ac- 
ceptunce of payment of a debt in Confederate currency, by the 
owner, in his own right and not in a fiduciary capacity, extin- 
guishes the debt.—-Pouder v Scott et al...... 2-2-2. .2--- Siarkersipeerive 241 


PLEADING AND PRACTICE. 


See Error anp AppeaL, under head of Practice. 


POLICEMEN. 


1. Authority of to arrest, co-extensive with the county —The authority 
of a policeman to make an arrest is not contined to the city or 
town for which he is appointed, but it is co-extensive with the 
limits of the county.—Willimms v. The State...........22020..... Al 


QUO WARRANTO. 


SEE Manpamvs. 


RECORD. 


1. Record ; what power courts have over, after final adj urnment,—After 
the final adjournment of a court it ceases to have any power over 
its records, other than that incident to all courts of general juris- 
diction, of correcting clerical errors, where the record affords mat- 
ter upon which to base such correction.---La parte Morris § Blair. 361 
2. Record; what not part of.—In a judgment by default, the note 
which was the cause of action is not a part of the record on appeal. 


Tthodes v. Walker, Administrator..........0.005 Ee ore re ee . 213 
RESTITUTION. 


1. Restitution; when necessary to obtain reversal of decree.—One who 
receives and retains the purchase-money of land sold under a de- 
cree, can not reverse the decree, if the reversal will divest the title. 

J. F. Davis et al. v. Tennessee Davis et al...cccccccccseceeseee cece JAD 
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REVENUE LAW. 

1. Dealer in tobacco; word as used in the revenue law, defined.—A 
dealer in tobacco, within the meaning of the revenue law—one that 
isrequired to take out a license—is a person whose business, occu- 
pation, employment or vocation, is to deal in tobacco ; in other 
words, a tobacconist. Itis not every one who sells tobacco that is 
required to take out a license, but only ‘‘dealers in tobacco.” 
Carter v. The State.... .... psoracamrevels Ee ee 

2, Same; what enone iihees ie “— wamieens: a dealer in tobacco, 
within the meaning of the revenue law —One who is engaged in 
carrying on a general dry-goods business as a merchant, and only 
has tobacco in small quantities, and by way of variety, in his gen- 
eral dry-goods business, sells it by the plug, is not a ‘‘ dealer in 
tobacco,” within the sense and meaning of the revenue law, and 
is not. therefore, required to take out a license for that business. 
oe eT Ce OO OTE OT Pe eee nT ee 29 

3. Same; ww nt, of eeller how effects his snchithiin, —In such a case, 
the intent of the party is to be considered, and if in bad faith, 
under cover of his other business, and for the purpose of de- 
frauding the revenue, he sells or trades in tobacco, then he should 
be convicted; otherwise, not.<—S, C... 2.0... ccc tees ccecccseee oi eee 

4, Same; intent, how may be proven, and by whom determined.—The 
question of intention may be proven as we prove the intent of 
a party, where the intent to defraud enters into and is necessary 
to constitute the offense ; and the question of intent should be left 
to the jury under the evidence, aided by proper instructions from 
TE COUNT, Sno Ma ani Seas Linea asites sh ulbeauew eels isthe ee 

5. fervised Code; § 435 of, construed. —Under 9 435 of the Revised 
Code, all persons residing in this State were liable to pay the tax 
imposed by said section upon their ircomes, from whatever sources 
derived, uniess such incomes were derived from the gross receipts, 
gross commissions, or gross profits of such persons, upon whose 
gross receipts, commissions, or profits, taxes were assessed under 
the provisions of § 434; and such persons only are embraced with- 
in the letter or spirit of the proviso, of said § 435, upon whose 
gross receipts, Commissions, or profits, taxes were assessed under 
the provisions of § 434.---Lott, Tur Collector, v. Hubbard.......... 593 

6. Income; what subject to taration.—Upon the agreed statement of 
facts upon which this case was tried, the income of the appel- 
lee, derived trom the mercantile firm of which he was a member, 
was ‘liable to taxation.”---8. C........... bei same Mr ried ci. 

7. Income ; what does not exempt from taxation.—Income derived from 
an independent source, is not exempted from the income tax im- 
posed by § 435, because it has been applied to the payment of a 
debt due for real estate, purchased on a credit, and upon which real 
estate a tax has been assessed and paid for the same pericd with- 
in which such income acerned.---S8. C...... 22.222 eee coon cosee 593 

8. Occupations ; right of State to tax.—The State has the right to tax 
occupations. ---Jones, Judge of Probate, v. Page & Stallworth...... 657 

9. Revenue act of 31st December, 1868 ; construction of. —The revenue 
act approved December 3]st, 1808, requires each lawyer composing 
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REVENUE LAW—ContTINnveEb. 


a firm to pay the price prescribed for lawyers for a license, which 
entitles him to practice his profession in any county of the State, 
Nos see sete ee Pade eeds 0555 dC ORs ESS VEE SEEN OS RBee oe s0re ei f 
10. Same, section 120 of ; ihe “a confer judicial power on auditor.— 
Section 120 of that act does not confer upon the auditor any judi- 
cial authority. It only makes him, to the extent therein expressed, 
chief of the revenue department to insure uniformity in the execu- 
tion of the law through ut the State.—S. C......-.-.-..2....2... 657 


SEPARATE ESTATE. 


See Husnbanp anp WIFE. 


SHERIFF. 


1. Distribution of money collected on fi. fa.; what judgments have a 
preference.—On a motion to distribute a sum of money collected by 
the sheriff on fi. fa.on several judgments, some of which were 
rendered in 4 circuit court of this State before the llth day of 
January, 1861, and others rendered in the courts of the rebel State 
government, the judgments of the rebel courts will be postponed 
in payment to the judgments rendered by the courts of the State 
before secession.—— Noble §° Bro. et al. v. Cullom & Co. etal........ 554 

2. Sheriff, fees of ; what payable by the State.—Sheriffs in this State 
are entitled to be paid by warrant on the State treasurer, all fees in 
criminal cases, except when they are payable by the county, out of 
any funds administered by the county, whether these funds are 
general or special ; unless there is a special law to the contrary. 
Johnson v. Reynolds, Auditor. . Oe ek SE Soa os aes . 586 

3. Same; what law governed as to Sees of sher iff in Montgomery county 
up to 17th February, 1x63.—In the case of the sheriff of Montgom- 
ery county, there was such a special statute, (Acts, 1865-6, p. 585, ) 
which was in force up to the adoption of the Revised Code, on the 
17th day of February, Isix. After that date the payment of his 
costs was governed by the act of the general assembly, as found in 


the Revised Code.—S. C.......... Dee eh OORIP A OA 2 ted econ uals Metz 22. O86 
4, Mandamus; when lies ale aneiiiiinn will be allowed to enforce a 
claim for such fees in favor of a sheritf.—S. CC... 0.2... 006. ee ee 586 


5. Sheriff's fees in criminal cases; when payable by the State.—The 
third clause of section 4340 of the Revised Code, provides tor pay- 
ment by the State of the sheriff's fees in criminal cases, except 
when the defendant has been convicted or a nolle prosequi entered, 
in which case they are payable by the county. Where the costs 
have been taxed against the prosecutor, or the foreman of the 
grand jury, there must be a return of execution ‘‘no property 
found.” —McKinney rv. Reynolds, Auditor.......ccceececcceececees 660 


SLAVES AND SLAVERY. 


1. Promissory note for purchase-money of slaves; sufficient considera- 
tion to support, notwithstanding emancipation proclamation, when con- 
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SLAVES AND SLAVERY—Continvep. 


t 


og 


4. 


oa | 


tract of sale was bona file, and made between citizens of the rebel 
States afler the proclamation and before the suppression of the rebel- 
lion. —Notwithstanding the proclamation of the president of the 
United States, of the Ist of January, 1863. known as the emanci- 
pation proclamation, there continued an uncertain contingent in- 
terest and property in slaves, which was a sufficient consideration 
to sustain contracts, made in good faith, in the rebel States, and 
between citizens of the said States, contracting with each other, in 
relation to that species of property, between the date of said proc- 
lamation, and the suppression of the rebellion, or the end of the 
war—consequently, a sale of slaves, made in good faith, in this 
State, between citizens thereof, between those periods, is a valid 
sale, and a promissory note made to secure the purchase-money, is 
a valid note, supported by a suflicient consideration, and may be 
recovered upon in the courts of this State. (Prrers, J., dissent- 
ing.) —McElvain v. Mudd... ......665- ee ees. cise e Sete eas 
Ordinance No. 38, of convention of 1567, third section of ; unconsti- 
tutionality of —The third section of the ordinance, No. 32, of the 
convention of this State, passed the 6th of December, 1867, enti- 
tled ‘‘An ordinance concerning the validity of contracts, where the 
consideration wis Confederate bonds or currency, and for the pur- 
chase of slaves,” is in conflict with article 1, section 10, part 1, of 
the constitution of the United States, that declares, ‘‘No State 
shall pass any law impairing the obligation ot contracts,” and is, 
therefore, unconstitutional and void. (PrETERS, J., dissenting. )— 
lig, CS OTe ROSE EE PIO eee Er Bee denen eaiersis Sietarsies 
Hire of slave, note for; what no defense again —The fact that a 
slave, hired for the year, was taken from the possession of the 
hirer in the spring of the same year by the presence of the Fed- 
eral army, and not regained, is no defense against a note given 
on Ist of January, 1865, for the hire of the slave for that year. The 
hirer is nevertheless bound for the hire of the slave for the entire 
term for which the contract of hiring was made.— Buford v. Tucker, 
Custom, evidence of ; what does not constilute requisites of.—An al- 
deved custom, that has its origin only some three or four years be- 
fore, is not such a legal custom as will displace the general law. 
Such an alleged custom must want all the necessary requisites and 
elements of a good custom. It certainly wanted antiquity, and 
must also have wanted certainty, consent, obligation, and the other 
elements of a good custom, Evidence offered, therefore, to prove 
that at the time of hiring a slave, there was a general, notorious, 
custom in the neighborhood and county in which said hiring was 
made, that where the word dollars was used in contracts, and noth- 
ing said of the kind of dollars, the parties understood and meant 
Confederate money, was properly rejected, on motion of the party 
against whom it was offered.—S, C...... ssid royaan td seetrarote toteatees Slaveicntsg 
Hire of slave; what amount hirer entitled to recover, for.—The hirer 
is only entitled to recover the value of the services of said slave, 
as a hireling, at the time of the hiring, in lawful money of the Uni- 
POONER ONO ois cisasinctsaeeincecsleceienese islets Halse ecmemeveaers 
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SLAVES AND SLAVERY—Continvep. 


6. Warranty of title to slave; what does not protect vendee against.— 
Neither a warranty of title, nor a warranty that slaves sold are 
slaves for life, protects the vendee from the consequences of revo- 
lution, or against the abolition of slavery and the emancipation of 
the slaves by the government, and the loss of the slaves by either 
event, is no legal breach of such warranties.— Fitzpatrick, Ex’r, v. 
Hearne......... Siete ints tae ar EERE isen AED Sao ae eeas Gisaiiysioe 

7. Ordinance No. 38 of the esuniinadiiee of 1867, and ordinance No. 99, 
last part of paragraph 3; unconstitutionality of.--Not only the 3d 
section of ordinance 38 of the convention of 1867, concerning the 
value of contracts, and for the purchase-money of slaves, is uncon- 
stitutional and void, but also the last paragraph of section 3 of or- 
dinance No. 39 of said convention, that declares **that all judg- 
ments rendered in the courts of this State, against defendants, 
where the consideration was the purchase-money or hire of a slave 
or slaves, are hereby declared to be null and void,” is unconstitu- 
tional and void; they both impair the obligation of contracts,— 
ROME oie ease Soeieitaiieeieis See Rhee eke Sedeieessseee Sse onecwe. Sane 

8. Failure of consideration ; what error to charge as.—A charge to the 
jury, in an action on a note given on the sale of slaves, that if the 
consideration of the note was the price of slaves sold, then there 
was a failure of consideration, and they must find for the defend- 
ant, is erroneous.—S. C.........cceeeeseees FE Po a ee 

9. Ordinances Nos. 38 and 39 of convention of 1357 ; plea setting up, as 
defense to action on note given for sale of slaves, bad on demurrer.--In 
an action on a note given on the sale of slaves, a plea that sets up 
the ordinances Nos, 38 and 39 of 1867, is bad on demurrer, because 
the parts of said ordinances referring to notes given, and judg- 
ments rendered on such notes, are unconstitutional and void.-- 


10. Warranty of title, plea that sets up; what is good plea.--A plea 
that sets up a warranty of title, and that the slaves sold were slaves 
for life, to an action on a note given for the price of said slaves, and 
states that the title failed without the fault of defendant, although 
luartificial, yet in substance is a good nbd and a demurrer to it 
should be overruled.—S. C...........-. EOE ADCO On Iee 

11. Ordinance No. 38 of sansnitien of 1861, section one of ; sistent 
tionality of.—Section one, of ordinance 38, adopted by the State 
convention of 1367, which ordains that ‘‘all contracts for the sale 
of lands which are incomplete by reason of the purchase-money 
being unpaid, or the title deeds and conveyances being unexecu- 
ted, and which sale took place between the 11th day of January, 
1x61, and the 9th day of May, 1868, unless paid for, or contracted 
to be paid for, in the legal currency of the United States or prop- 
erty other than slaves, are hereby declared null and void at the 
option of the parties, or either of them, ” is unconstitutional, be- 
cause it impairs the obligation of contracts.—-Roach, Adm’r, v. 
MEUM Reece ohics bss AO se Ghose sl aSSS «ideas oe siesas sisi 

12. Guardian, decree against; what no defense against.—The fact that 
the property of a ward was derived from the proceeds of the sale 
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SLAVES AND SLAVERY—Conrtinvep. 


of slaves, is no reason why a decree should not be rendered against 

the guardian on his final settlement.— Owens et al v. Grimsley et al. 359 
13. Slares, marritges between, during slavery; legal effect of.—The 

marriages of slaves and of freedmen of color with slave women 

during the existence of slavery in this State, were not illicit con- 

nections, but were legal quasi marriages, such as the laws allowed 

and the church approved.---Stikes, Adn’r, v. Swanson, et al..... 633 
14. Same; children of, not bastards.—The children cf such mar- 

riages were not bastards at common law, and there is no law of 

this State which made them bastards, Upon the emancipation of 

the children of such marriages, by the results of the late war, 

and the elevation of these persons to citizenship of this State, 

their heritable blood was restored, the impediment of slavery 

which obstructed it before, being thus removed.---S. C........... 633 
15. Same; when such children are entitled to inherit the estate of freed- 

man who died in 1560.—Such children are entitled to inherit the 

estate of their father, who died a freedman in this State in the year 

1860, when his estate remained in the hands of his administrator 

up to the date of their emancipation, and was then unclaimed by 

the State.—S. C....... ee Bioiate Sieh sales cGichinisaiels aiaareresains os 633 


STATUTE OF LIMITATIONS —NON-CLAIM. 


1. Statute of limitations; for what period suspended in this State.— 
The statute of limitations was suspended in this State from the 
11th day of January, 1861, to the 2Ist day of September, 1865,--- 
Fox v. Lawson, Adm’r........... giaisisinareaciainre 6/s lec secaldaciotlatat ko Ee 

2. Statute of imitations; for what length of time suspended in Alabama. 

The statute of limitations was suspended in this State from 11th 
day of January, 1561, to the 21st day of September, 1865 ; that be- 
ing the period within which no legal civil courts existed in which 
the people of this State were compellable to have their causes ad- 
judicated. (Peters, J., dissenting.)---Coleman v. Holmes......---- 124 

3. ‘tatule of non-claim, answer to plea of ; when bad on demurrer.--The 
answer to a plea of the statute of non-claim, which discloses the 
fact that a claim or debt against an insolvent estate was not pre- 
sented to the representative of such estate, within eighteen months 
after the grant of letters testamentary or of administration on said 
estate, is bad on demurrer, (Prcr, C. J..dissenting, and holding, 
that in this case the facts relied on, asa replication to the plea of stat- 
ute of non-claim, were tantamount either to an actual presentment of 
the claim, or to a waiver thereof, or to an excuse for nol presenting the 
same )—Claurk, Adm’r, v. Washington... .eeee- ceeeeee aratdlne Sema eee 

4. Claim, preseniation of ; when may be inferred by jury.—Neverthe- 
Jess, upon an issue properly made before a jury, the facts relied on 
as a replication in this case, may warrant a finding of a proper pre- 
sentation of the claim.—S. C..........-.... (isk satan Wlleas vcncs: Sam 
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SUMMONS AND COMPLAINT. 


1. Summons and complaint, acceptance of service of, by one member of 
Jirm ; how binds firm.---Acceptance of service of a summons and 
complaint by one partner in the name of the partnership, is equiv- 
alent to service on all in respect to their joint property. --- Bowin S 
CO TER ee ad ee ee ee ss ewwiocg ee 

2. Filing pleas; effect of. Filing he ns in defense of an action is a 
recognition by the defendant of the case asin court, and isa waiver 
of any defect or irregularity in the service of process.---§. C....., 278 

3. Acceptance of serrice, iudorsement of agreement on; what, will not 
preclude defendant from contesting action.---Au indorsement ona 
summons by the defendant that he consents toa judgment being 
taken against him at the earliest term of the court at which it can 
be rendered, when no delay or advantage accrues thereby to the 
defendant, is without consideration, and will not preclude him 
from defending the suit, if he revokes his consent Letore the judg- 
SS Ci (ip a ae a . 278 

4. Branch summons ; what not such irregularity in, as will werk a dis- 
continuance. ---There being three detendants, L. and B. and H., and 
H. residing in Jefferson county, and L. and B. residing in Shelby 
county, suit was brought againsv all in Jefferson circuit court, and 
the original summons and complaint was served on H. by the 
sheriff of Jefferson, and a branch summons issued by the clerk 
of the circuit court ot Jetferson county and sent to Shelby county, 
and there served on L. and B., and all the summonses are returned 
to Jefferson circuit court and there made one case, and judgment 
by default rendered against all the defendants,—Held, that such 
judgment will not be reversed on appeal to this court, because the 
branch summons does not contain the name of the defendant H., 
except in the indorsement by the clerk on the branch summons. 
Such an irregularity, if of any force, is not equivalent to a dis- 
continuance.— Lewis et al. v. Grace........22c2- oes cece eens wees 307 

5. Complaint, amendment of ; seeiehiniion in ielaliion to.—Where a 
complaint has been amended by striking out a party defendant, it 
will be presumed to have been rightfully done in the absence of 
proof to the contrary, apparent on the record.— Odom v. Shackle- 
PM eee als cemiwbiee on siwssisse: ss %-s (eke ee cess" ee eee 331 

6. Complaint, defects in; how can not-be taken ddedutage of —When 
the complaint shows a substantial cause of action, its defects, 
which would have been available on demurrer, can not be taken 
advantage of on error, when the parties were present in the court 
below, and failed to make the objection there.— Watson et al. vs. 
Knight.......... PEeSee Re saweex Paseo ee ee eee Sshavest Oem 


SURETY. 


See Bris oF ExcHaNnGE AND Promissory Notes, 18. 
Also, JUDGMENT, 12. 


STAMP AND STAMP ACT. 


See Bints oF ExcHaNGE AND Promissory Notes, 12. 
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TAXES, TAX ASSESSOR, TAX COLLECTOR. 


1. Tax assesssor, duty of, on refusal of tax payer to give in income. 
If a tax payer refuse to give in his income to the assessor, it is the 
duty of the assessor to ascertain its amount from inquiry or other- 
wise, to the best of his information and judgment. If in dis- 
charging this duty, acting in good faith, the assessor fixes the 
amount of such income at a larger sum than it in fact amounted 
to, and assessed it at the sum thus ascertained by him, such assess- 
ment is legal, notwithstanding the mistake ; and the collection of 
the tax, so assessed by the tax collector, is also legal.—Lott, Tax 
Collector, v. Hubbard ...... sensiwine dstosdeh al neseen deaerceL oes 
2, Tux collector; liabilities and duties of.—The tax collector has no 
authority to alter or change the assessment of taxes delivered to 
him to be collected ; he can neither increase nor diminish the tax 
of any individual. It is the duty of the tax collector to collect the 
taxes of all persons as he found them stated in the assessment, 
and in doing this he subjects himself to no liability on account 
of errors in the assessment. The tax collector is bound to pre- 
sume that the assessment has been corrected by the court of 
county commissioners, as provided by § 534 of the Revised Code. 
WG Sesto pM ra tinas, nie ise! nici wwien? ane ierarsine tania ce seeiee 593 
3. Commissioners court; what has not jurisdiction of.—The commis- 
sioners court has no jurisdiction to declare the office of tax col- 
lector vacant. Its appointment of a person to the office, when 
there was no vacancy, is void.—State, ex rel., v. Falconer....---- - 696 


TITLES AND WARRANTY. 


1. Warranty of title, plea that sels up; what is good plea.—A plea that 
sets up a warranty of title, and that the slaves sold were slaves for 
life, to an action on a note given for the price of said slaves, and 
states that the title failed without the fault of defendant, although 
inartificial, yet in substance is a good plea, and a demurrer to it 
should be overrvled-— Fitzpatrick, Eat., v. Hearne...... gion ere 171 
Fee absolute upon condition, §c. ; what instrument creates.—J. being 
indebted to M., conveyed to him certain real estate in payment, 


v2 


and received from him at the same time a writing, not under seal, 
nor attested or acknowledged, by which M. bound himself to leave 
the property under J.’s control and possession for three years, with 
the privilege of selling any or all of it, and retaining whatever 
amount he realized by such sale over the valuation placed upon 
such portion in the sale to M. and the taxes and interest,— Held, 
that M.’s estate in the property was a fee absolute, upon condition 
of divestiture by a sale by J., within the time specified, and as tq, 
a purchaser from J., the latter was to be considered the absolute 
owner, and that the formalities of the execution of the conveyance 


attached to the writing. — Byrne v. Marshall... .....eeeeceeeeeees+ BOO 


56 
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TROVER AND DETINUE. 


1. Trover and detinue, in action of; value of property, at what time as- 
sessed.—In detinue, as in trover, the jury may assess the value of 
the property at any time between the demand and the trial—Covles 
BEM > LOR 55606550 4 vise sale ss OY eS IE ee ithe siets paste ieieaatartens 


TRUST AND TRUST ESTATES. 


1. Resulting trust; what creates, and how may be proved.—-If a hus- 
band purchases an estate with money, the corpus of his wife’s 
separate estate, and takes a dved in his own namie, a trust results 
to the wife which may be proved by parol.——S. C.............. 

2. Same.—To raise a resulting trust the money advanced must bite 
the consideration of the purchase and be converted into land. A 
subsequent advance will not suflice.—S. Co... eee eee eee 

3. Husband) possession of property by; when will be considered in pos- 
session of the wife.—Possession by a husband of property to whicha 
trust ix favor of his wife has attached, is the possession of the 
Coo oie, 6 ee Sse r Sr aaa Sie Bidrwiave eae ie ne 

4. Bill to subject property of trust dataite > who should be eke parties. 
Generally, both the trustees and cesfui que trust should be made 
parties to a suit in equity respecting the subject-matter of the 
trust ; but where the trusteeship is a naked trust, and there is no 
trustee, it seems that a decree may be rendered against the cestui 
que trust, when the proceeding is in rem.—Spiague v. Tyson......- 


WILLS. 


1. Will, what instrument is; how rerocable.—A writing purporting to 
be a will, executed by two persons, making a posthumous disposi- 
tion of the property of the one who may first die, in favor of the 
other, and requiring the survivor to pay the expenses of the Jast 
sickness aud burial of the decedent, and such debts as may be 
proved against his estate, is the separate will of the first decedent, 
and is revocable as cther wills are.— Schumaker v. Schmidt etal... 

2. Joint will; how will operate. —Two or more persons may execute a 
joint will, which will operate as if executed separately by each ; 
and will be entitled to and require a separate probate upon the 
death of each, as his will. Bat if the will so provides, and the 
disposition made of the property reqnires it, the probate should 
be delayed until the death of both or all the testators.--S8. Co... 

3. Mutual wills. how may sometimes be enforced. —Miatnal wills, duly 
executed, may, atter the death of either party, in some cases be 
enforced in equity as a compact —S. C........... 
. 


VARIANCE. 


1, Attachment and afidarit. variance between ; how can wot be taken 
adv ntage of. —A variance between the affidavit and attachment 


and the complaint, can not be tiken advantage of by demurrer to 
the complaint.— Odom v. Shackleford..... Selena isis sis sraterrans ene 
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VENUE. 


1. Accused ; right of to be present during prosecution.—In all criminal 
prosecutions in the courts of this State, the accused has the right 
to be heard by himself and counsel, or by either, and for this pur- 
pose he must be present in court, whenever any action is taken in 
the prosecution, for the purpose of allowing him to be heard, 
should he desire it, except when orders are made for a continuance, 
when accused fails to appear, or of a like character, which are gov- 
erned by the discretion of the court.—Ex parte Bryan........... 

2. Same; what order cannot be made in absence of.—An order for the 
removal of the trial, in a criminal case, from the county in which 
the indictment was found, to the nearest county free from objec- 
tions, can not be made in the absence of the acensed from the 
court ; on the making of such an order he is entitled to be present, 
and tobe heard:if he sees fit:=--8.C 5... 5. cncs oceeis os cosoecesccses 


VENDOR AND PURCHASER. 


1. Lien for unpaid purchase-money of land —M. sold and conveyed 
by deed, with full warranty of title, in 1852, a tract of land to H. 
for S800, Of this sum, $300 were paid at the making of the deed, 
leaving a balance of $500 of the purchase-money unpaid For the 
payment of this 3500, H. executed his bond to M., of the same 
date with that of the sale, with this condition : ‘If the said title 
(the warranty deed) shall be sustained, and his (M.’s) right to 
make said deed shall be established, in a suit about to be com- 
menced against me (H.) for said land, so that said title shall be de- 
clared a good and lawful title to said land, then the above bond 
shall be of full force against me (H.) for the payment of the mon- 
ey therein specified; but if such title shall fail, then I (H.) am 
bound to deliver said deed to M.as cancelled, upon which he (M.) 
is to deliver up the bond as cancelled.” H, went into possession, 
under the contract of sale, and died in possession, and his distrib- 
utees and representatives continued in the possession of the land 
after H.’s death, up to the filing of the bill, in February, 1862. No 
suit was ever brought against H. for the land, as was apprehended 
at the making of the bond, and nothing appeared to threaten the 
legal sufficiency of the title from M.to H. M. died in Georgia, in 
1856, and his widow administered on his estate in that State, and 
thereafter was married during her administration to E., and E. 
and his wife, as administrator and administratrix, in Georgia, of 
M.'s estate, transferred and assigned the bond for $500 to Ma- 
hone, the complainant ,— Held, that the bond in the possession of 
Mahone, as transferree, is a lien upon said land for the unpaid 
purchase-money, and the suit to enforce the same was not prema- 
turely brought.— Mahone v. Haddock ....cc ccc cee cece ee wee eee cece 

2. Vendor's lien; what not destroyed by.—The failure to present the 
bond for the balance of the unpaid purchase-money, to the admin- 
istrator of a decedent within the time required by law to prevent a 
bar, does not cut off the vendor's lien ; it only cuts off the right 
of the transferree to participate in the distribution of the estate 
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VENDOR AND PURCHASER—Continvucp. 
of H. with the other creditors who have duly presented their claims, 
Ce (eee gases Fe RG, ME RS So Ne oS So sn Perm eeS: 
3. Vendor, lien of ; against whom exists.—The lien of the vendor, for 
the purchase-money of real estate, exists against the vendee and 
against volunteers and purchasers under him, with notice, or hay- 
ing an equitable title only.—Bureh v. Carter et al...... i... eee 








5. Same; against whom does not exist.—But the lien does not exist 
against purchasers under a conveyance of the legal estate, made 
bona fide for a valuable consideration, without notice, if they have 
paid the purchase-money. —S. C.......... Bacio BoIRaKOS elo tacpreios erates 

6. Same; purchaser, what chargeable with notice of. The ‘penidhn aser 
is chargeable with notice of every thing that appears on the face of 
the deeds in the chain of his title, but he is not bound to enquire 
into collateral circumstances.---§. C....... ccc cee e ee cee cree ‘ 

7. Chancery, jurisdiction of ; what sale will enjoin.—A court of chan- 
cery will interpose and prevent a sale under an execution in behalf 
of a bona fide purchaser of real estate for a valuable consideration, 
when the purchase was made after the rendition of the judgment, 
on which the execution was issued, but before the delivery of the 
execution to the sheriff of the county where the property is situa- 
ted.— Martin v. Hewitt...... A Rn Ee oe aes rN 

8. Same.---Such a sale, if permitted to be made, would be » cloud 
upon such purchaser’s title, and as there is no remedy at law to 
prevent such a sale, or to remove the cloud that would thereby be 
brought upon his title, a court of chancery will, on his application, 
exercise its preventive jurisdiction and perpetually enjoin a sale 
under an execution, in such a case, and thereby quiet his title. 


Ch LERREE eoekaeaces San ee Sora hots so ee a eer 


WITNESS, 

1. Wife cannot be witness against husband.---In a prosecution for 
bigamy, the first and true wife can not be admitted to give evi- 
dence against her husband.--- Williams v. The State............5. 

2. Husband ; when competent witness for wife.—The husband is a 
competent witness for his wife to prove what disposition he has 
made of money belonging to her separate statutory estate.--Jtob- 
ison et al. v. Robison, pro ami....... 2.66. <caers Se Mea ana s Seestes 

3. Admissions of what absent witnesses would prove; offer ‘t of.—When 
a party, ‘‘for the purpose of a trial,” admits that certain absent 
witnesses, if present, ‘would prove the facts stated,” in an affidavit 
for a continnance, and which is made a part of the bill of excep- 
tions, the facts so adinitted are, to all intents and purposes, the 
testimony of such witnesses, and for the purposes of the trial, en- 


titled to the same credit as if they had testified in open court. 
Unless such evidence is impeached or disproved, it must govern 
the judgment of the court in the same degree as any other testi- 
mony. It cannot be disregarded without some legal reason. 
SMTEIED @MOANSC: wot ose + Ga anes ves eso o's4's Son aien seb wcasis 
See, also, Crawford v. The State...........0.0.00 ee Mionietess ; 

Be PEED Wis EM EED TOOD 5 ays 5 n,n:5:0 3's nino 0 Wipe io (0106 099.0 aes 19 9% 
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WITNESS--ConTINUED. 


4, Juror; witness competent as.—A juror is not incompetent, because 
he is a witness in the case.— Bell v. The State.........eeeceee22+ 399 
5, Witness, refusal of to obey order, excluding from court-room ; prac- 
tice to be pursued in such a ease.—When a witness disobeys the 
order excluding him from the court-room during the examination 
of witnesses, the better practice, where there has been no miscon- 
duct of the party calling him, is to admit his testimony, and 
punish him for the contempt.—S, C.........ccceeceeececeeeceees 39S 
6. Witness, deposition of ; when will not be suppressed.—The deposi- 
tion of a witness will not be suppressed, on motion of the adverse 
party, because the witness had been furnished with a copy of the 
interrogatories and cross-interrogatories, before examination by 
the commissioner, unless the party complaining shows gctual in- 
jury to him by such practice.—Goodrich v. Goodrich........ weeeee O71 
7. Same; wher refusal to answer question, not cause for suppression of 
deposition.—The refusal or failure of a witness to answer a ques- 
tion addressed to her on an examination before the commissioner, 
will not be held a sufficient reason to suppress such deposition on 
motion of the adverse party, when it appears that the interroga- 
tory is sufficiently answered in another portion of the deposition, 
or that the answer would be immaterial on the trial on the merits 
of the cause.—S. C............ Pee Tee C eT TTT TTT 
8. Agent; whut competent witness to prove.—The agent of a company 
to whom application has been made for payment of a forged de- 
mand against the company, is a competent witness to prove his 
agency, in @ prosecution for forgery against the person who at- 
tempted to collect the money.—-Manaway v. Staté........0..e0006 375 





